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DISTRICT OF MASSACHUSETTS^ TO WIT: 

BE it remembered. That on the first da^* of Ainuary in the thirty4iAfa year oT the In- 
dependence of the United States of Ameriea, WILLIAM CHARLES WHITE, of the said dis- 
trict, has deposited in this office the title of a book the right whereof he claims as author, in 
the wonis fbllowing, to wit: 

« A COMPENDIUM and DIGEST of the LAWS OF MASSACHUSETTS, By WILLIAM 
CHARLES WHITE, Counsellor at law. " Misera servitus est, ubi jQs est vagom, ant incogni* 
turn." Volume IV. 

In conformity to the act of the Congress of the United Sutes, intitled, ** An Act fbr the En- 
coaragement of Learning, by secur'mg tlie Copies of Maps, Charts, and Books, to the Authors 
and Proprietors of such copies, during the times tiierein menuoned ;** and also to an act intitled, 
** An act supplementary to an act, intitled, an act for the encounigement of learning, by secur- 
ing the copies of Maps, Charts, and Books, to the authors and proprietors of sudi eopies during 
the times therrin mentioned; and extending the benefits thereof to the Arts of Designing, En- 
graving, and Etehbig Historical, and other Prints." 

WIU.IAM a SHAW, 
Clerk of the District of Massachusetts. 
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TITLE CXXXIX. 

SLAVE TRADE. 

1. Itenaltt for imporUngy transporting^) buying or 
selling any Africans as slaves ; or for fitting out a vessel 
for that purpose. 

2. Insurance on such vessels, void. 

3. Of the action for damages given against smy person 
concerned In decoying or c&frying off any inhabitant of 
the commonwealth. 

'4. Of the bond to be given by the prosecutor in such 
action. 

5. Of costs and damages to the defendant in such ac- 
tion, in case of the plaintiff's failure to support it. 

I. Penalty for importing, transporting, buying or sell- 
ing any Africans as slaves ; or for fitting out a vessel for 
that purpose. 

No citizen of this commonwealth, or other person re- 

... r ' r StaC178T,C.48,8.l. 

sidmg withm the same, shall tor himself, or any other 
person whatsoever, either as master, factor, supefcjirgo, JSKSSS"**^*^*^ 
owner or hirer, in whole or in part, of any vessel, direct- 
ly or indirectly, import or transport, or buy or sell, or 
receive on board, his or their vessel, with intent to cause 
to be imported or transported, any of the inhaibitante of 
any state or kingdom, in that part of the world ;€!aUed 
Ji/rica, as slaves, or as servants for term, of years. 

And every citisen, inhabitant or resident, as afioresald, 
who shall, directly or indirectly, receive on board his or 
their vessel, with intent to import or transport, or cause 
to be imported or transported, any of the said inhabitants • 
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1200 SLAVE TRADE. 

of Africa^ contrary to the true intent and meaning of the 
acts and be thereof lawfully convictedi shall forfeit and 
pay the sum of Jtfty fioundsj for every person by him or 
them se received on board, with intent to be imported or 
transported ; and the sum of two hundred /loundsj for every 
vessel fitted out with intent to, and that actually shall be 
employed in the importation or transportion aforesaidi to 
be recovered by action of debts in any court within this 
commonwealth, proper to try the same ; the one moiety 
thereof to the use of this commonwealth, and the other 
moiety to the person who shall prosecute for and recover 
the same. 

II. Insurance on such vessels, void. 

All insurance which shall be made within this state, 
on any vessel fitted out with intention as aforesaid, and 
having on board slaves in order to be transported from 
Africa^ as aforesaid, or upon any slaves so shipped on 
4)oard of any vessel for transportation, shall be void and of 
no effect ; and this act may be given in evidence under 
the general issue, in any suit or action commenced for 
' the recovery of insurance so made. 

III. Of the action for damages given against any per- 
son concerned in decoying or carrying off any inhabitant 
of this commonwealth. 

Whereas divers peaceable inhabitants of this common- 
wealth, or residents therein, have been privately carried 
off by force, or decoyed away under various pretences, by 
evil-minded persons, and with a probable intention of be- 
ing sold as slaves without the same ; and although suffi- 
cient provision is made for public justice, in such case, 
by the common law, and an act entitled, '< an act esta- 
blishing the right to, and the form of the writ de hotnine 
refilegiando "ytt no provision is made for bringing ac- 
tions for damages by the friends or families of any inha- 
bitant who may be so carried off, or decoyed away dur- 
• ing his.or her life>time : 
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SLAVE TRADE. 1201' 

Be it therefore enacted^ that when any inhabitant, or j^^ ^ 3. 
resident of this commonwealth, shall be so carried off, 
or decoyed away, it shall be lawful for any friend of such 
injured inhabitant or resident, to bring forward and pro- 
secute to final judgment and execution, before any court 
of law proper to try the same, any action for damages 
against any person concerned in decoying or carrying off 
such inhabitant or resident, in the name of such inhabi- 
tant or resident, and in the same manner,, and to the 
same effect, as if thereunto fully authorized by letter of 

attorney from such inhabitant or resident for that pur- 
pose. 

IV. Of the bond to be given by the prosecutor in such 
action. * 

Such friend, prosecuting as aforesaidi shall first give 
to the judge of probate for the county wherein such in- 
jured party last dwelt, good and sufficient bond, with 
sureties to the satisfaction of such judge of probate, con- 
ditioned that such prosecutor ^ball pay the moneys that 
^fae may recover in damages as aforesaid, to the said in- 
jured party, on his or her return to this commonwe&lth, 
if that shall happen by the time the execution is satisfied ; 
and if not, shall apply such moneys to the use and main- 
tenance of the wife, children, or family of the injured 
party, in proportion, at such periods, and in such way and 
manner as the said judge shall decree best for the in- 
terest of such wife, children, or family, in the absence of 
such injured party. 

V. Of costs and damages to the defendant in such ac- 
tion, in case of the plaintiff's failure to support it. 

By the same statute, in case the defendant, who shall 

Ibid 9*4, 

be ptosecuted as is provided in and by the act, shall be 
acquitted by the court before whom the trial may be, the 
said court shall not only render up judgment for legal 
€osts, but for such reasonable damages as the said defen- 
dant hath sustained by such prosecution. 
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TITLE CXL. 

SODOMY AND BESTIALITY. 

Bt statute it is enacted, tbat if any man shall c^mnnit 
the crime against nature with a man or male child, or 
^ any man or woman shaU have carnal copulation with a 

beast, every such offender, being duly convicted thereof 
in the supreme judicial court, shall be punished by holi- 
tary imprisonment, for such term not exceeding one 
year, and by confinement afterwards to hard labour, for 
such term, not exceeding ten years, as the justices of 
( the sud court, before whom the conviction may bei shall 

sentence and order. 
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TITLE CXLI. 



SUPREME JUDICIAL COURT. 

T HE supreme judicial court consist^ of a chief jus- g^^^ ^^^^ ^ ^^^ ^ ^ 
tice, and four associate justices. The law x'equires that ®'**'^^**''^'*'*'^* 
they be inhabitants of the commonwealth, of sobriety of 
xnannersi and learned in the law. They are appointed by ^ 

^ "^"^ ' Const e. 3, s. 1, a. 9. 

the governor with the advice and consent of the council, 

^ Ibid, c 3. A. 1 

and hold their ofBces during good behaviour. It is how- 
ever provided by the constitution, that the governor, with q,5i!fiJiSJSoflhe 
consent of the councit, may remove them upon the ad- cJ tSrrtBceT^'^^'T 
dress of both houses of the legislature. The salary of 
the chief justice is three thousand Jive hundred dollars per 
annum,. and that of the associate justices is three thousand 
dollars per annum, respectively. 

This court has all the powers of the courts of kind's 

*^ . ,° Jurisdiction of the 

bench, common pleas, and exchequer, in England ; and is S^MoSntftSt^HSlL' 
authorized to keep, within legal and constitutional limits, *^**^*^p-'"'" 
all inferior courts and magistrates. 

It has coenizance of actions real, personal, and' mixed ; 

Stat.l78S,c.9,s. 1. 

and has iurisdiction of ofifences and misdemeanors, ^ . 

J '^ ' Cognnumees of ae- 

whether capital or otherwise. tions and oflfeww. 

It has also appellate jurisdiction of causes originally 

cognizable by the courts of common pleas. Appeiiatejunrfictio. 

So it has iurisdiction of writs of error; atid may, bvv. 

■' » 7' ■' lWd.c.9,«. I,and2. 

certiorari and other legal methods, cause to be brought 
before ihem as well indictments or other criminal pro- certiorari, 
secutions pending in, as the records of sentences, orders, 
decrees, and judgments of, any court of inferior criminal 
jurisdiction ; and may proceed, order, and award thereon, 
as shall be^ by law^ provided and directed. 
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\ 

Writs of roandamiu ^° ^' ^^** powcr to issu€ all wrils of prohibition and 
ibid^Tsi""""' mandamu8i according to the law of the land, to all courts 

of inferior judiciary powers^ and all processes necessary 
to the furtherance of justice, and the regular execution of 
the laws. 

So, all questions of divorce and alimony shall be heard 

Stat. 1785, C 69, s. 7. , , \ 

and tried by this court, holden for the county where the 
Divorce and aiiiiK»y.p^j.^j^gj;^^..^^j the decree of the same court shall be 

final. 

Stat 1783 c 46 s. 3 '^^^^ court IS also, the supreme court of probate ; and, 

as such, has the appellate jurisdiction of all matters de- 

Supreme court oTpro- . 

bate. termmable by the judges of probate in their respective 

counties ; and have also cognizance, in the first instance 
of all matters wherein the judge of probate of any county, 
is interested. 

This court may also, in term time, or any one or more 

Slat. 1784, C. 72, ». 1, ^ . r - . . , . r 

and 2. of the judges thereof, in vacation, issue the writ of habeeu 

Haiieas corpus and corfitis ; and may also bail any person wherever and for 

whatever ofiPence committed, at their discretion, when- 
ever the circumstances of the case shall appear to re- 
quire it ; except persons committed by the governor and 
council, senate, and house of representatives, agreeable 
to, and for the causes mentioned, in the constitution. 

So this court may, from time to time, make, record, and 
establish all such rules and regulations with respect to the 
ruiM,ildi^dm of admission of attorneys, ordinarily practising in said court, 
pointnwnt of clerks, and the Creating of barristers at law, and all other rules 

respecting modes of trial, and conducting of business, as 
the discretion of the same court shall dictate, provided 
such rules and regulations be not repugnant to the laws 
of the. commonwealth. So the appointment of clerks is 
vested in this court ;(1) which clerks shall be duly sworn 
to the faithful performance of their office, and shall hold 
the same during the pleasure of the court. 

(I) The establishment of rules, admissions of attorneys^ and ap- 
pointment of clerks, must be, at the terms, at which three justices 
are required. Sec. 9. 



Stat. 1782, C. 9, s. 4. 



Ibid. s. 5. 
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All writs and processed of this court shall be in the ^^^ ^ 
name of the commonwealth of Massachusetts) bear teste 

, J Forms and sotemnl? 

of the first justice, who is not a party to the suit, be under ties of procewM. 
the seal of the court, and signed by the clerk thereof. / 

To enable the court to perform the increased business _ ^ 

^ Stat. 1799, c.8Sjt.9». 

thereof, the commonwealth, (except the county of Suf- 
folk,) was divided into two circuits, called the Eastern and ^^^^ 
Western circuits ; the former comprehends the county of 
Essex, and all the counties in the district of Maine ; the 
latter comprehends all the other counties in the com- 
monwealth, except the county of Suffolk. 

There are certain terms of this court, at which the law _ 
requires the attendance of, at least, three judges. There 
are other terms at which only one judge is required. 

AH indictments which may be found for any capital stat. 1804,0.105,1. y. 
offence, all motions and petitions for new trials, all ap- ..... !i ^ 

' ^ » r Jorisdictiim of threo 

peals from judgments or decrees of judges of probate, all of »a<»«jw«ices. 
questions of divorce and alimony, all questions of law on 
statements of facts agreed by the parties, or special ver- 
dicts, and all issues in law, shall be heard, tried and de- 
termined exclusively at the terras, at which three justices 
are required:. (2) and all other actions, processes, mat- jj^j..^^.^jj^jj^^ 
ters and things, civil and criminal, of which the court has •'"«:** J"«'««! 
cognizance, may be heard, tried and determined, at the 
terms at which only one justice is required. 

If, however, at any term, at which one justice only is n,id. 
required, the court should be held by three or more tus- ^ . ., 

, . Court4 held l»y thfee 

tices, the court, in such case, has the same jurisdiction •1""!*^*'^,'^^?^°"** 

' * J jusiice only is re- 

as it has at the terms at which three justices are re- ^"'"^' 
quired. 

Whenever the court shall be holden by any one of the 

' ' Ibid. s. 5. 

justices thereof) it shall be lawful for any party, thinking 

himself aggrieved by any opinion, direction or judgment * ^ excepuonsi 

of the said jusiice, in any action or process of a civil or 

(2) One ca;biVa/(^ indicted, cannot be arrar^^ffte^ unless three jus- 
tices of the court be present. 

Commonwealth v. Hardy, 2 Ma38. Bep. 30^. 
VOL, iv. 2 
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criminal nature, to allege exceptions to the same) at the 
term of said court, when such opinion, direction, or judg- 
ment shall be given or pronounced. 

And such exceptions, being reduced to writing, in a 

Ibid. 

summary mode, and presented to the court before the 
When to be allowed. ^jJQ^jj.j^,^jgj^^ thereof, without day, and found conform- 
able to the truth of the case, shall be allowed and signed 
by the justice holding said court. 
j^^^ And thereupon all such action or process, in or upon 

which judgment shall not have been rendered, at the 
tinued. time of allowmg such exceptions, shall be continued to 

the next term of said court, to be holden in the same 
county, and at which the attendance of at least three jus- 
tices is required. And such action or process, wherein 
exceptions shaU be alleged to the final judgment of the 
court thereon, shall litcewise be continued in the same 
manner, and execution thereon shall be stayed, but with- 
out prejudice to any attachment made on the original 

Execution to be , 

stuytd. -^rit in any civil action. 

However no trial by jury shall be delayed or prevent- 
ed, by the making or filing of exceptions to the opinion 
SrSliayei'^"**'''* oi* judgment of the court, upon any dilatory plea, or 

upon any question of law arising during the trial. 

And whenever it shall appear to (he court, that the 

Ibia. • * 

exceptions made in or after the trial of any cause, are 

Frivolous exceptions, -., . ., •.iii-j>i -i 

frivolous, immaterial, or intended for delay, judgment 
may be entered, and execution awarded or stayed, on 
such conditions as the court may deem reasonable, not- 
withstanding the allowance of the proceedings. (3) 

And the courts to which actions may be continued, 

upon exceptions filed and allowed, shall have cognizance 

who iiV^theexcq? thereof, and shall do therein what to law and justice shall 

appertain. 

(3) For further information on this subject, see title Bill of 
Exceptions. Vol. I, page 244. 



Ibid. 



tiuiu. 



m^t^mm^^^90mim^ib^~^ 
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When the court, at any term, at which three justices ibid. s. 7. 
are required, have completed the business appertaining pow«r of a single 
to its peculiar jurisdiction, one of the justices may re- J^'i^arwiurtT'^ 

ii«it • 111* f justices are required. 

mam behmd, and continue to hold the same court, for 
the trial of al4 causes, actions and issues, which are cog- 
nizable by a single justice. 

At the terms at which three justices are required, if ibid.i.«. 
by sickness, accident, or any unforeseen cause, a suffi- p^^^^^j.j,j^j„„rt 
cient number of justices do not attend on the day appoint- c"i^*"™' *"**""* 
ed for opening the court, any one of the justices may 
adjourn from day to day, until a sufficient number at- 
tend. (4). And whenever by sickness, accident, or any 
unforeseen cause, one of the justices fails of attendance, 
at any term, where one justice only is required, the 
sheriff may adjourn the court from day to day, until a 
justice shall attend. 

(4) By statute 1782, c. 9, s. 5. the court may be adjourned by 
writ* under the hands and seals of the justices, to such further day 
as shall be expressed in the same writ ; and the sheriff, or his de« 
puty^ shall read such writ, audibly, in the court-house, and post 
up an attested copy thereof in some public place there, and shall 
cause publication of the same in some other of the most publie 
places in the county. « 
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TITLE CKLII. 



SURVEYORS OF HIGHWAYS. 

1. (Choice of surveyors; and the penalty for their 
refusal to serve. 

S. Duty of selectmen to assign to surveyors their 
limits. 

3. Power of towns to authorize surveyors to make 
contracts relative to the repair of highways. 

4. Duty of surveyors to give notice to persons taxed 
for the support of highways ; and to render to the select- 
men or assessors a list of such persons as have been de- 
ficient in paying or working out their taxes. 

5. or the collection of highway taxes ; and herein of 
the duty of surveyors to account for the same. 

6. Power and duty of surveyors, in case towns neglect 
to raise money for the repair of highways. 

7. Power and duty of surveyorsi when the sum assess- 
ed for the repair of highways is insufficient. 

8. Power and duty of surveyors relative to incum- 
brances in highways. 

9. Penulty for surveyors' neglect of duty. 

10. Liability of surveyors, where a town is indicted 
For defect of highways. 

I, Choice of surveyors ; and the penalty for their refu- 
sal to serve. 

By statute it is enacted, that there shall be chosen two 
or more suitable persons in each town, at the annual 
meeting in March or ^firil, who shall be denominated 
surveyors of highways, to be notified and sworn in like 
manner as other officers of the same town, and in cise 
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of refusal to serve, shall forfeit and pay the sum oi three 
fiounda^ to the use of such town, district or plantation. 
Provided^ no person shall be held and obliged to serve 
more than one year in three years. 

ir. Duty of selectmen to assign to surveyors (heir 
limits. 

' By statute, the selectmen or assessors of each town 

^ Ibid. 1,8. 

are authorized, empowered and directed, to assign and 
appoint, in writing, annually, to the surveyors, their se- 
veral limits and divisions of the highways and town-ways, 
for repair and amendment, unto which assignments the 
said surveyors are directed to observe and conform 
themselves. 

So by a subsequent act, it shall be the duty of the se- ^^ ,y^g c ss s.i 
lectmen of the several towns and districts, and of the 
assessors of the several plantations within this common- , 
wealth, before the first day of May annually, to assign 
to the several surveyors their divisions and limits for 
making and repairing the highways ; and one half of the 
sum at least, which shall be agreed upon and granted by 
any town or district for making and repairing the high- 
ways, shall be laid out and expended for that purpose be- 
fore the first day of July next after granting the same. 

III. Power of towns to authorize surveyors^ to make 
contracts relative to the repair of highways. 

By statute it is enacted, that every town or district may ,^.^ 

' Ibid. t. 5. 

at their annual meeting, or any meeting warned for that 
purpose, authorizp their surveyors, or any other person 
or persons, to enter into any contract or contracts for 
making or repairing the highways or town-ways within 
the same, or any part thereof. 

IV. Duty of surveyors to give notice to persons taxed 
for the support of highways ; and to rendjsr to the select- 
men or assessors a list of such persons as have been de- 
ficient in paying or working out their taxes. 
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stM. iTB*, e. «i, .. ». "^^^ surveyor shall give reasonable notice (in writing, 
if desired) to eacb person in hia list, of the sum he is 
assessed to the highways and town-wuysi and also to the 
inhahitanis within his district, assessed as afoi-eaaid. nix. 
days' notice (extrdordinary casualty cxcepied) of ihe 
times and places he shall appoint for providing mvleriuls 
and labouring ; to the end, each person may h ive oppor- 
tunity to work on the highways and town-ways in pei'suot 
or by his substitute, or with his oxeti, hordes, cari and 
plough, at the rules and prices the town shall aflix to 
such labour, to the full amount of the sum at which he 
is assessed ; or he may pay the suivcyor, in money, the 
sum he is assessed, in which case, the surveyor shall 
carefully expend the sums thus piiid, in labour and ma- 
terials, for rcp;iiring the highways and town-ways in his 
limits, according to his best discretion. 

And the surveyor, at the expiration of his term, shall 
^^ render to the assessors, for the time being, a list of such 

*°'^W"™"'"' persons as shall have been deRcicnt (if any such there be) 
*"* in working out their highway rate; or oiherways pay- 

ing him the sum assessed therefor j which deficient sums 
shall, by the assessors, be put in a distinct column, in the 
next assessment for the town tax, and collected by the 
constable or collector thereof, as other town taxes are 
collected and paid into the town treasury, for the use of 
the town, (i) 

V. Of the collection of highway taxes ; and herein of 
the duty of surveyors to account for the same. 

Every town or district may, at their annual meeting, 
'or any meeting warned for ih.it purpose, empower their 
,^ surveyors of highways, to collect taxes for making and 
repairing the ways, which shall not be paid in labour or 
otherwise, within the time limiied by law, or sucli pe- 
riods as may be agreed upon by such town or district ; 

(1) See title Assbsjoas, p. 133, 134. 



same. 
Ibid. 
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and for that purpose, the assessors shall deliver to them 
wai rants of dibiress, which shall be in the form prescrib- „, 

^ Warrant ortheatsef. 

cd by law, for collecting other town or district taxes, "" ^°' '***' p^'p®^' 
mueutis mutandis i or ihcy may deliver to the collector or . . , 

' ' Such Warrant may be 

collectors of taxes, a warrant for collecting the deficien- £!j^J'^ "* **^" 
cy in any highway tax, which the collector is empowered 
and required to levy in the same way and manner, as 
other taxes are by law to be collected, and pay the same 

Collectors to pay tlwk 

over to the surveyor or surveyors, who shall be held to«"nweoiiect«ito 

' ' surveyort, whoareae- 

account with the selectmen for the expenditure thereof; ^J^";^**** **>' *® 

And if any money shall remain unexpended in the 
hands of che surveyor or surveyors, afier the expira- 
tion of their office, they shall pay the same to the town 
treasurer. 

And if any surveyor shall neglect to pay over such 
sums to the said treasurer, on demand, the said treasurer, 

. Penalty in case any 

or his successor m that omce, shall have power to recover surveyor netciects to 

pay over sum* re- 

the same, in an action upon the case, with twenty per "i'ved, on.demaod. 
cent, in addition thereto, to the use of the town or dis- 
trict, and with costs of suit. And if, pending the action^ 
another town or district treasurer shall be appointed, he, 
on noting his appearance on the record, shall have 
power to pursue the same action to final judgment and 
execution. 

And if any surveyor, who receives his rate-bill of the ibid, 
selectmen or assessor of any town or district, shall ne- surveyors to mkier 
gleet to exhibit the same to them, on the first Monday ofs^eetmcn, etea^t 

, , . . ^ , t. certain periods. 

July annually ; and also at the expiration of the term for 
which he shall be appointed, and at those times respec- 
tively, to render an account of all moneys that have been 
expended on the ways, he, for each offence, shall forfeit 
and pay twenty dollars^ to be recovered in an action of 
debt, with costs of suit, by the said treasurer as aforesaid, 
and to the uses aforesaid. 
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VI. Power and duty of surveyors, in case towns ne- 
glect to raise money for the repair of highways. 



Stat. 1786,C. 81,«. 8. 



If uny town shall neglect to vote or agree upon* a sum 

to be assessed for the express |>urpose of repairing and 

amending the highways and town-ways, or shall not 

otherwise provide for effectually amending and repairing 

surreyonto assirn ^^^^ ways ; each surveyor shall assign to the several per- 

h?8 liim^hirprJ^oiw sons in his limits, their rateable proportion of days' workf 

tiun of work) etc. 

and of cart, team or plough, according to his real and 
personal property, as near as he can, and shall assign 
certain days for amending and repairing the ways, hav- 
ing regard to the season of the year, and give notice 
feiSS*!***"** thereof to the persons in his limits, upwards of sixteen 

years of age, and liable, by law, to be taxed, ux days at 
least before tl)e time assigned (except in extraordinary 
cases) to attend the service with suitable tools, and with 
carts and teams (if any they have) the notice to be in 

itorm ana manner of ^"'^'^S *°^ delivered the person, or: left at his usual 

~'"=*- place of abode. 

And if any person being thus notifie^,,sh^U^.raake de- 

fault of attending and working, by hijotself, pr. other sul^ 

tnretwguAiioti^' ficient person in his stead, or with his carted team, as 

he shall be appointed and assigned, he shall forfeit and 
pay^vtf afdllings for each day's neglect, and for default 
of his cart and team, with a driver, ten ahilUnga a day, and 
in that proportion for a longer or a shorter space of time« 

Recovery and appro- - 

priationof the pe- one moiety to the use of the town, to be expended on the 

highways and town-ways, as the selectmen shall order, 
and the other moiety to the user of the surveyor, to be 
recovered by complaint, before any justice in the same 
county. Provided^ the same be made in one year after 
the forfeitures are incurred, and not afterwards, accord- 
ing to the form prescribed by the act. 

The form of this complaint may be seen in the ap-^ 

Farm of complaint. -. 

See Append. Mo. 1. pendlX. 



Time of prosecution. 



I 
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In which prosecution, the surveyor may be admitted 736 ai t 
as an evidence, as to the time and manner of notice, and , 

^, «, , -111 Surveyor a witnew. 

the quantum of labour assigned to the adverse party. 

And the penalties incurred by servants or minors, shall 
be recovered of the parents, masters, or euardians, under 

'^ ^ Masters, perenti, and 

whose Immediate care and control they may then be. Buard»»» aiiiwembie 

^ * for miuon. 

Upon which complaint, the justice may issue a warrant 

Ibid. a. 9. 

to some sworn officer, to notify the respondent, at a time 

and place therein mentioned, to appear and shew cause, Scer*"^** ^"^ 

(if any he has,) why a warrant of distress should not issue. 

Which warrant may be served by reading the same with 

' / o Service of the warr 

the complaint annexed, to the. respondent, seven days at »«"'• 
least before the day assigned for a hearing, or leaving an 
attested copy thereof at the respondent's usual place of 
abode, seven days or more before the day of trial. 

And if the respondent, being notified as aforesaid, shall iVid. 
not appear, or appearing, shall not in the opinion of the Appearance of th«. 
justice, (from whose determination n.o appeal shall be '^^**°" 
made,) shew sufficient cause, he shall enter up judgment jmj-njem. 
thereon, that a warrant of distress issue for such, or so 

Warrant dT diitresa* 

much of the sums prosecuted for, as shall appear forfeit- 
ed and costs. 

But in case the respondent shall make it appear, that 
he was unreasonably assessed, or that he was not duly 

.« - _ . __ DeR noc of thews* 

notified thereof, or shall make any other legal or suffi- pondeiit 

cient excuse to exempt him fully from the forfeitures, 

the justice shall enter up judgment that th^e respondent ja^gj^^n^. 

be acquitted and discharged from the forfeitures for which 

lie is now prosecuted, and that he recover against the ^^ 

complainant his costs. 

The form of this warrant is prescribed by statute and Form of warrant, 
may be seen in the appendix. "* ^^^"^^ '^^'^• 

So, when any town, district or plantation, shall neglect gt^^, j^g* 5.5^ , 4 
to raise money, f6r the purpose of making and repairing 

, Further pow^r and 

the highways and town-ways, it shall be th€i duty of the dutyoCsurveyoti. 
several surveyors in such towns, to cause so much labour 
to be done on the said ways (in their respective districts, 

VOL. IV. 3 
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before the first day oiJuly^ as shall amount to one half at 
least of the expenses of repairing said ways) the year 
next preceding. 

VII. Power and duty of surveyors, when the sum as- 
sessed for the repair of highways is insufficient. 

When the sum appropriated and assessed for the re- 
pair of highways and town«ways, in the limits of any par- 
ticular surveyor, shall not fully answer, or be insufficient 
for that purpose, it shall be lawful for the surveyor, with 
the consent of the selectmen, or the major part of them, 
where such deficiency happens, to employ such of the 
inhabitants of the town, upon the repair of the ways in 
his limits, as shall make up that deficiency ; and the per- 
sons thus employed shall be equitably paid out of the 
town treasury therefor. 

VIII. Power and duty of surveyors relative to incum- 
brances'in highways. 

Surveyors shall have full power and aulhoilty to cut 
down, lop off, dig up, and remove all sorts of trees, 

Wlint incumbrances 

may be removed. bushcs, stoues, fcuccs, rails, gatcs, bars, mclosures, or 

other matter or thing that shall any way straiten, hurt, 
hinder, or incommode the highway or town -way, and also 
to dig for stone, gravel, clay, marie, sand, or earth, in any 
land not planted or inclosed, and the materials thus dug 
up, to remove to such place or places in the highways, 
for the repair and amendment thereof, as they shall de- 
termine necessary. 

Provided always^ that no surveyor of highways shall 
cause any water-course occasioned by the wash of any 

wSciuistl''* highway or town-way, to be so conveyed by the side of 

such highway as to incommode any person's house, store, 
shop, or other building, or to obstruct any person or per- 
sons in the prosecution of his or her business or. occupa- 
tion, without the approbation and consent of the select- 



ll>iil. s. 1. 



Ibid. 
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men of such town or other place, signified, in writing, to 
such surveyor. 

And any person or persons who may consider him or ^^ 
herself to be aggrieved by such water-course, may com- 
plain to the selectmen, of such town or other place ; and 
the selectmen, on receiving such complaint, shall proceed 
to view such water-course so complained of, and after at- * 

tending to the circumstances of the same, shall, if they 
think it reasonable) direct such ^surveyor to alter the said 
water-course in such way and manner as they shall think 
just and proper. 

And when the highways are blocked up, or incumber- 
ed with snow, the surveyors shall forthwith cause so much 
thereof to be removed, or trod down, as will render the snow. ' ^ 
roads passable. 

So, all such incumbrances may be removed in the man- g^^^^ j^g^ ^ ^g ^ , 
ner the same might be done in any town or district who 
shall neglect to vote or agree upon a sum for the express 
purpose of repairing the highways and town-ways : PrO' 
vided^ that any town or district shall agree upon that 
mode of removing such incumbrances in the month of 
March or Jfiril annually, aify law to the contrary not- 
withstanding. 

No surveyor or other person, shall remove or pull ibid.s. n. under pro- 
down any fence which may be lawfully set up, or erected ^'**'' 
upon, or across any way, for the purpose of preventing f*JJ^j'n**JJ^yp"**^® 
the spreading of infectious disorders.(2) S^' *** ^ *"^" 

IX. Penalty for surveyors* neglect of duty. 

Each surveyor of highways who shall accept the said 
trust and shall neglect his duty therein, shall forfeit and 
pay for each neglect the sum of three pounds^ one moiety 
to him that will prosecute therefor, and the other moiety 
to the use of the town whereof the delinquent is a sur- 

• 

(2) Surveyors of highways, a8 such, have no authority except as 
to highways on land. Austin v. Carter, 1 Mass. Rep. 231. 
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Tejor, to be recovered by action of debt> before anf jus- 
tice of the peace for the same county. 

X. Liability of surveyors^ where a town is indicted for 
defect of highways. 

In case the inhabitants of Imy town shall be fined upon 
the presentment of the grand jury, or upon the informa- 
tion of the attorney-general, or the person acting for the 
government in his absence, for a deficiency in the high- 
ways, the surveyor, within whose limits the deficient 
ways are, shall be liable to refund the same, with all 
costs, to the said inhabitants, upon an action of the case 
to be brought therefor. Or the surveyor of highways 
may be prosecuted on presentment or information as 
aforesaid, and fined for any deficiency that may arise in 
his limits.(3) 

And the inhabitants of any town, merely as such, shall 
not be excluded from being witnesses, upon any prose- 
cutions upon this statute, upon a supposition of being in- 
terested as members of the corporation. 

(3) A surveyor of highways may recover against bis town da- 
mag«^s happening to him through a defect in the highways within 
his own district^ unless the defect arises from the surveyor's own 
neglect; Wood v. Waterville, 4 Mass. Rep^^Sa 
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1. What money can be legally tendered* 

3 What act amounts to a legal tender. 

3. Ai what time and place a tender must be mad^. 

4. How a tender must be pleaded. 

5. What may be replied to a plea of tender. 

I. What money can be legally tendered. > 

By an act of congress, Feb. 1793, s. l, it is provided, 
that from and after the first day of July, then next, foreign 
gold and silver coins shall pass current as money within 
the United States, and be a legal tender for the payment 
of all debts and «lemands, at the. several and respective 
rates following, and not otherwise, viz. The gold coins of 
Great-Bi'itain and Portugal, of their then present standard^ 
at the rate of one hundred cents for every twenty-seven 
grains of the actual weight thereof; the gold coins of 
France, Spain, and the dominions of Spain, of their then 
present standard, at the rate of one hundred cents for 
every twenty-seven grains and two-fifths of a grain, of 
the actual weight thereof. Spanish milled dollars, at the 
rate of one hundred cents for each dollar, the actual 
weight whereof shall not be less than seventeen penny 
weights and seven grains ; and, in proportion for the parts 
of a dollar. Crowns of France, at the rate of one hundred 
and ten cents, for each crown, the actual weight whereoj^ 
shall not be less than eighteen penny weights and seven? 
teen grains, and, in proportion for the parts of a crown. 
But no foreign coin that may have been, or shall be^ 
issued subsequent to the first day of January, one thoji.^ 
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sand seven hundred and ninety-two, shall be a tender^ as 
aforesaid, until samples thereof shall have been found, by- 
assay, at the mint of the United States, to be conforma- 
ble to the respective standards required, and proclamation 
thereof shall have been made by the president of the 
United States. 

By the same act, sec. 3, it is further provided, that at 
the expiration of three years next ensuing the time when 
the coinage of gold and silver, agreeably to the act, enti- 
tled, " ./^» act establishing a mint^ and regulating the coins 
of the United Statesy shall comnvence at the mint of the 
United States, (which time shall be announced by the 
proclamation of the president of the United States ;) all 
foreign gold coins, and all foreign silver coins, except 
Spanish milled dollars, and parts of such dollars, shall 
cease to be a legal tender, as aforesaid. 

By a previous act of congress, April, 1793, s. 16, all 
the gold and silver coins which shall have been struck aty 
and issued from the mint of the United States, shall be a 
lawful tender in all payments whatsoever. 



5 Bac Abr. A, 



Ibid. 



Ibkl. cites 
Suckling V. Coney, 
Koy. 74. 



Ibid, cites 
Wade's case» 
5 Co. 115. 



II. What act amounts to a legal tender. 

A tender is not good, unless the person making it, de- 
clare upon what account it is made. 

It is not enough for the person, who intends to make a 
tender to say, he is ready to pay the debt, or to perform 
the duty ; but he must make an actual offer to pay the 
one, or to perform the other. 

As where the mortgagor said to the mottgagee, " I 
am here ready to pay you the money due uficn the mortgage;** 
but, at the same time, kept the money, which was in a 
bag, under his arm : this was.holden not to be a good 
tender. 

But an actual offer of money in a bag is a good tender, 
provided it be proved, that the sum intended to be ten- 
dered was in the bag : for it is usual to carry money in a 



TENDER. 1219 

bag ; and it is the duty of the party trho receives it) to tell 
it) and to examine whether it be good. 

If one be indebted to another in divers distinct sums of ^^ ^ .. . 

IMC* ADT. a* 

money) he may make a tender of any one of the sums. ' 

A tender of more money than is due is fi:ood for what 
18 due: and it is at the peril of the person to whom the 5R.ii5,str. 910. 
tender is made, if he take more than is due. 

Where there is a dispute as to the amount of the de- perKenyon c. j 
inand, the plaintiff, by objecting to the quantum, may p.'c elfcttS^in^' 
dispense with a tender of the specific sura ; there should, ^ ^* i«i»nnot«. 
however, be an offer to pay by producing the money, un- 
less the plaintiff dispenses with the tender by expressly 
saying, that the defendant need not produce the money as 
he would not accept it : for though the plaintiff might 
refuse the money at first, yet if he saw it produced, he 
might be induced to accept it. 

A tender may be made to any person, in whom, either 

^ . 5 Bac. Abr. 10. 

as a party or privy, the right to the thing tendered is : 
therefore a tender to an executor is good, because the 
right of his testator to the thing tendered is devolved 
upon him as a privy in representation. 

III. At what time and place a tender must be made. 

If a contract be, that money shall be paid, or goods 
shall be delivered, at a certain place, a tender can only be 
made at that place. 

If no place be appointed for the delivery of heavy goods, ^^^ ^ ^^^ 
the person, whose duty it is to deliver them, is not bound * ^^'' *'°* 
to tender them to the fieraon to whom they ought to be 
delivered; for if he go to the person to inquire at what 
place he will receive them, and afterwards tender them 
at that place, this is a good tender. 

If money is to be paid, or goods ^re to be delivered, at ^ 
a place certain, upon or before a day certain, a tender 
cannot be made before the last day limited for the pay 
ment or delivery. 
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^^f^ Sof where money is to be paid, or goods are to be de- 

lireredy at a place certain, upon or before a day certsdn, 
^e tender must not only be made apon the last day limit- 
ed for the payment or delivery, but it mu«t also be made 
at the uttermost convenient time of that day : for as one 
party has the uttermost convenient time of that day« to 
pay the money or deliver the goods, it would be unrea- 
sonable, that the other should be obliged to attend for the 
receiving of the money or goods, before that time. 

But notwithstanding the law gives the uttermost con- 
venient time of the last day, limited for the payment of 
money or delivery of goods, to pay the money or deliver 
the goods ; yet as this is solely for the convenience of 
both parties, that neither may be obliged to give no 
longer attendance than is necessary, iJT it happen that 
both parties meet at the place at any other time of the 
last day, or upon any day within the time limited for the 
payment or aelivery, and a tender be made, the tender is 
good. 

So if money is to be paid, or goods are to be delivered, 
at a place certain, notice (although no time be fixed for 
the payment or delivery,) may be given to the party to 
whom the payment or delivery is to be made, that the 
money will be paid or the goods delivered, upon a day 
therein mentioned ; and a tender, at the uttermost con- 
venient time of that day, will be good. 

So, although no time be fixed for the payment of 
money, or delivery of goods, af a place certain, if the 
party who ought to pay the money or deliver the goods, 
accidently meet the party, to whom the payment or de- 
livery ought to be made, at any time at the place, he may 
then make a tender. 
_ , . ^ If no time be fixed for the payment of money, or if it 

be made payable on demand, the debt is instantly due, 
and the creditor need not make a demand. 
. But if the contract be for the payment of some colla- 

teral article, and no time be fixed, or it be payable on de- 



ibid.ie. 
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snandy itas necessary that the creditor should make a 
special demand of the debtor, for the article to be deli- 
vered, before he is bound to deliver ; and if he fail to 4o 
it within a reasonable time, then the contract is violated, 
and the creditor is not obliged to receive the collateral 
article, but may demand the money. 

Tender must be made before the commencement of 

Selw. 149. 

the suit. The line being drawn at the commencement 
of the suit, steps taken by the plaintiff, in contemplation 
only of an action, before tender made, will not deprive 
the defendant of the benefit of his tender, if such tender 
was made before the actual commencement of plaintiff's 
suit. 
Hence it is not any answer to a plea of tender, that the 

' '^ Ibid, eitei 

plaintiff had, before such tender, retained an attorney and f^f^^l^*'^**^' 
instructed him to sue out a writ against the defendant, 
and that the attorney had accordingly, after such tender, 
sued out such writ. 

IV. How a tender must be pleaded. 

Where the money is due and payable immediately by 
the agreement, the party, pleading a tender, must shew 
that he was '^ always ready" from the time when the 
cause of action accrued. 

Hence to an action of indebitatus asmmfiHt^ where de- 
fendant pleaded, that before the action, viz. such a day, sweatimnd t. 

Squire, 

he tendered a certam sum of money, and that he was al- ^^^ ^'^^ 
ways afterwards ready, And then was ready ; on demurrer 
the plea was holden bad : for, Per Cur. it is not enough 
that he was always ready since the tender ; the money 
was due before ; and the neglect of payment was a delay, 
a breach of contract, and a cause of action. 

But where the agreement is to pay at a certain time, pe^H^,!. c j !« 
tender at that time, and " always ready,** is a good plea. Sik.Jaa^''* 

A plea, that the defendant is ready and always ready, 

French t« WfttBOOy 

with 9kfirofert in curia j but not averring a tender, will be * wib.74. 
bad on general demurrer. 

VOL. IV. 4 
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It is not necessarjr, that a plea of tender tO an actidn 

Gilo ▼• nnf f 

SurriL^S."^ oitndc&itaius aswm/uiiy should answer a special request 

laid in the declaration^ on a day subsequent to the day 
on which the promise is laid i becanse such request is 
surplusage^ and therefoi'e the day on which it is made is 
wholly immaterial. 

It is a general rule, that a tender cannot be pleaded 
after any kind of imparlance* because the imparlance is 
contradictory to that part of defendant's plea* in which 
be alleges that he was always ready.( 1 ) 

V^ What may be replied to a plea of tender. 

To a plea of tender the plaintiff may reply a subse- 
quent demand and refusal. 

VI. Consequences of a tender and refusal. 

A tender by the debtor, and refusal by the creditor, 
will, in all cases, diseharge the costs, but not the debt it- 
self; though, in some particular cases, the creditor will 
totally lose his money. 

Where contracts are made for the delivery of goods, 
or the performance of some duty, a tender, by one party, 
and refusal to accept by the other, discharges the coh- 
tract. As if I promise to deliver a person ^Q many horses, 
on such a day, at a certain price, and I tender them ac- 
cordingly, my promise is fulfilled, and the property of 
the horses vest in the person to t^hoih they are tendered, 
and they are at his risque. 

In any case, however, where the debt or duty would 
not otherwise have been discharged by a tender and re- 

(1) Where the contract is to pay articles to a certain amount of 
a general description, as articles of shop^work, it is necessary in a 
plea of tender, to point out, and of course, in the tender, to set out 
the particular articles, whereby they Can be known and distinguish- 
ed from others : for, if the tender be good, it is a bar to an action 
on the contract, and the articles vest in the person to whom they 
are tendered, and they ought to be identified, that he may know 
what articles belong to him. 1 Swi/. Syst. L. C. 404. 



lSwif.Syft.L.C.404, 
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fusal, if the party to whom the tender has been made, 
take issue upon the tender, and it be found against hitny 
the debt or duty is discharged ; for it was at his peril to 
take an issue, by the finding of which his refusal has be- 
come matter of record. 

So, notwithstanding the party who, has made a tender 

IbiiL 

of paying a debt or performing a duty, be not thereby 
dischai*ged>..of the debt or duty, although the other party 
refuse to accept thereof, he is, by the tender and refusal, 
discharged of the damages, to which he would otherwise 
have been liable, bjr reason -of the non-payment of the 
debt, or the non-performance of the duty. 

Therefore if the money due upon a mortgage, carry- 

JJbidt 13* 

ing interest, be tendered to the mortgagee, and he re- 
fuse to accept thereof, the mortgagor is discharged of in- 
terest, £rom the time of making the tender. 

But a right to damages on account of the non-payment 
of a debt, or the non-performance of a duty, may, after 
being taken away by a tender and refusal, be restored by 
a demand subsequent to the tender and refusal : for if the 
debt or duty be not discharged by the tender and refusal, 
a new right to the damages accrues, from the non-pay- 
inent or the Hon-performance, upon the subsequent de- 
mand. 

Where a man would, upon doing a previous act, have 
acquired a right to a debt or duty, this is as completely 
acquired, if he make a tender of doing the previous act, 
•and the other party refuse to suffer it to be done, as if it 
had been actually done. 

So every consequence which would have followed from 

Ibid* 24> 

a tender and refusal, will follow from being ready to tenr 
der ; in case the person whose duty it was to be present 
.at the place, where the tender was intended to havje beeA 
•made, neglected to be present. 
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TITLE CXLIV. 

TREASON AND MISPRISION OF TREASON^. 

rr REASON, /trocbVfo, in its verf name, (which is borrow- 
ed from the French,) imports a betraying, treachery, or 
breach of faith. 

This is indeed the highest crime which can be com- 
mitted against society, inasmuch as its object or its ten- 
dency is the destruction of government, without which 
society could- not subsist. 

In England, treason is divided into two kinds ; high and 
fietit. High treason is where the king or his government 
Sgh"^w,?2r'' is the object of the traitorous attack: ^efit treason is 
petit treason. ^hcre a Servant kills his master, or a wife her husband. 

These acts are deemed fietit treasons, because they im- 
ply a breach of that private and domestic foith or alle- 
giance, due from the inferior to the superior, in the rela- 
tions above mentioned. 

The crime of petit treason has now, nb existence in 

Stat. 1784, c. W. 

this commonwealth ; for by statute, m all cases, wherem 
Jl'MTtrJawi^amT" theretoforo any person would h^ve been deemed or taken 
rutute*^*™ to have committed the crime of petit treason, such per- 

son or persons shall be deemed and taken to have com- 
mitted the crime of murder only, and indicted and pro- 
secuted to final jndgment accordingly: and the same 
punishment only shall be inflicted as in the case of mur- 
der. 

Misprision of treason consists in the bare knowledge, 

4 BI. Con* 129. 

and concealment of treason, without any degree of assent 

Ifiipririon of treason, ^i^r ^i"^i_ . ••t-." 

thereto: for any assent makes the party a pnncipal trai- 
tor ; as indeed the concealment, which was construed 
aiding and abetting, did at the common law. 

But by statute it is provided, that concealment or keep* 
ing secret of any treason, be deemed and taken only 
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mispriuon of treason ; and the offender therein ahall for- ^^^ 1777,1.4. 
feit) to the use of the state* all his eoods and chattels^ and 

' ® SeeSVol. Uwi, 

th^ profits of bis lands, during his life ; and shall and may J^*^^ ^ 
be imprisoned for a term not less than two years, nor ex* 
ceeding five years, at the discretion of the court, before 
whom he shall be convicted. 

And moreover, by the same statute, any person who 
shall know of any treason to be committed, (and is no 
party or consenter to it,} and shall not, within a reason- 
able time, give information thereof upon oath to one of 
the justices of the superior court of judicature, court of 
assize fuid general gaol delivery, or some justice of the 
peace within this state, to the end, the offender or offen- 
ders therein may be apprehended, and be amenable to 
justice ; shall be taken and deemed to be guilty of mis- 
prision of treason, or concealment of treason. 

But if there be any probable circumstances of assent, 

^ ^ 4 Bl. Com. 110. 

as if one goes to a treasonable meeting, knowing, before 
hand, that a conspiracy is intended against the govern- 
ment ; or, being in such company once by accident, and 
having heard such treasonable conspiracy, meets the same 
company agun, and hears more of it, but conceals it ; this 
is an implied assent, in law, and makes the concealer 
guilty of actual treason. 

1. What persons are capable of committing treason. 

2. Of what acts treason consists. 

3. Of the time within which a prosecution for treason 
inust be commenced. 

4. Of the privileges of the prisoner. 

5. Of the evidence. 

6. Of the forfeitures consequent on a conviction of 

treason. 

7. Of the punishment. 

I. What persons are capable of committing ti:eason. 
Every subject, who if of the age of discretion, may be ^ ^^ ^^ ^^^ 
guilty of treason. 
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Ai treason inrolves a breach of that alle^ance which 
every subject owes to the government which affords him 
protection, it neceasariljr followii that no one can commit 
this crime but such as owe either a perpetual or tempo- 
rary allegiancB to the government. 

By statute, all persons abiding within this sUte and 
deriving protection from the laws of the same, owe alle- 
giance to this state, and are members thereof. And all 
persons pasuog through, viuting, or making a tcmpo' 
nty slay in this state, being entitled to, and actually re- 
ceiving the proIecUon of tbe laws, during the time of 
such visitation, or temporary stay, owe, during tbe same 
time, allegiance to this state. 

Persona of the above description are within the statute 
of treasons. 

So also are such persons as owe alle^ance to any other 
of the United States, and who commit such acts as would 
be treasonahle in a subject of this state. 

II. Of what acts treason consists. 

By the statute of 1777, all persons, members of, or 
owing allegiance to this state, who shall, within or with- 
out the limits of this state, levy war or conspire to levy 
war against this state, or against any other of the United 
Slates of America, &c. shall be adjudged guilty of trea- 
son against this stale. 

Moreover, by tbe same stalute, all persons owing al- 
legiance to any other of the United States, ^vho shall, 
within this stale, levy war, or conspire to levy war, 
against this or any other of the said United States, &c. 
shall be adjudged guilty of treason against this state. 

" Levying war" is a phrase used in the English statute 
of treasons, 35 £dw. 3, c. 2 ; it is therefore to the con- 
struction which this staiute has received, that we must 
resort for an interpretaiion of our own statute. 

A person may iny taar by taking arms under pretence 
to reform religion or the laws, or to remove evil coun- 
sellors, or other grievances, whether real or pretended. 
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l?or the law does not^ neither can it permit any private 
man, or set of men, to Interfere forcibly, in matters of 
such high importance. Also to resist the forces of the 
state^ by defending a castle against them, is a levying of 
ivar : and so is an insurrection>. with ap avowed design to 
pull down aU inclosures, and the like ; the universality of 
the design making it a rebellion against the state, and an 
insolent usurpation of the powe^ of government. 

But a tumult, with a view to pull down a particular 

TkAA 

house, or lay open a particular inclosure, amounts, at 
inost, to a riot ; this being no general defiance of public 
government. 

Again : by the statute of 1777, all persons, owing alle- 
giance to this state, who shall, within or without jhe****'*''^'''*' 
limits of this state, be adherent to the enemies of this 
state, or any other of the United States, giving to them 
aid and comfort, within or without the limits of this 
state, &c. shall be adjudged guilty of treason within this 
state. 

And further, all persons, owing allegiance to any other ^ ^ 
of the United States, who shall, within this state, be ad- 
herent to the enemies of this or of any other of the 
United States, giving them aid and comfort within this 
state, &c. shall be adjudged guilty of treason within this 
state. 

This second species of treason, consisting of <^ adhc 
rence to enemies'* is also prohibited by the statute of 
£dw. 3. before mentioned. We must, therefore, again 
resort to the English authorities for a commentary upon 
our own statute. 

Adherence to enemies, giving them aid and comfort, ^ ^j ^^ ^^ ^3^ 
must be proved by some overt act, as by giving them 
intelligence, by sending them provisions, by selling them 
arms, by treacherously surrendering a fortress, or the 
like. By enemies, are here understood the subjects of 
foreign powers with whom we are at open war. 
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As to foreign pirates or robbers, who may happen to 
invade our coasts, vithout any open hostility between 
their nation and our own, and without any comnniasion 
from any prince or state at enmity with us ; the {^ving 
them any assistance is also clearly treason ; either in 
the \i%bl oi " adhering to enendti" or ihatof "levying war." 

And the same acts of adherence or aid, which, (when 
applied to foreign enemies) will constitute treason under 
this branch of tlie statute, will, f when aflorded Lo our own 
fellow subjects, in actual rebellion at home) amount to 
treason under the description of " levying war." 

If a person be under circumstances of actual force anct 
constraint, through a well grtmnded apprehension of in- 
jury to his life or person, this fear or compulsion will 
excuse his even joining with either rebels or enemies in 
the state, provided he leaves them whenever he halh a 
aafe opportunity, 

III. Of the time within which a prosecution for treason 
must be commenced. 

By the statute of 1777, no person or persons whatso- 
ever shall be indicted, tried, or prosecuted for any trea- 
son, or for misprision of treason, that shall be done or 
committed in violation of the act, unless the indict- 
ment for the same be found within three years next after 
the treason done or committed. 

IV. Of the privileges of thc'prisoner. 

By the same statute, every person and persons what- 
soever, that shall be accused and indicted for treason, or 
iiiikd for misprision of treason, shall have a true copy of the 
whole indiclment delivered to them, or any of them, two 
full days at the least, before he or Lhey shall be arraigned 
for the same, whereby to enable them, and any of them* 
respectively, to advise with counsel thereupon, to plead 
and make their defetjce ; his or their attorney or attor. 
neys, agent or agents, or any of them requiring the same* 
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and paying the officer his reasonable fees for writing 
thereofy not exceeding «r ahilUnga^ for the copy of every 
such indictment. 

And every such person^ so accused and indicted) ar- ^^^ 
raigned and tried for any treason, as aforesaid^ or for 

Entilled to tlie fti- 

xnisprision of treason, shall be received and admitted toa*<tanwofcouDieL 
make hb or her full defence by counsel, learned in the 
law, and to make any proof that he or they can produce, 
by lawful witness or witnesses, who shall then be upon 
oath for his or their just defence in that behalf. 

And in case any person or persons, so accused and in- ^^ 
dieted, shall desire counsel, the court before whom such 

Counael to be antgiir 

person or persons shall be tried, or some judge of that ^S^^^pJI^"** 
court, shall, immediately assign to such person or persons, 
such and so many counsel, not exceeding two, as the 
person or persons shall desire, to whom such counsel 
shall have free access at all seasonable hours. 

Furthermore, by the same statute, all and every per- 

XUd- •• 17* 

son and persons who shall be accused, indicted and tried 

g, ^ t> • • * e ^ till. • The prisoner entitled 

for treason, or for misprision of treason, sliall have copies to a copy of the pan- 

nel of toe Juroxv* 

of the pannel of the jurors who are to try them, deliver- 
ed unto them and every of them so accused and indict- 
ed respectively, two days at least before he or they shall 
be tried for the same. 

And all persons so accused and indicted for any trea- 
son, as aforesaid, or for misprision of treason, shall have 
the like process of the court where they shall be tried, rjJSSinc?Sr'thl'*'*' 
to compel their witnesses to appear for them at any such P"""*'''" witnesses. 
trial or trials, as is usually granted to compel witnesses 
to appear against them. 

Moreover, by the dame statute, judgment given upon 

IbidaS. 19.- 

any indictment shall and may be liable to be reversed 

upon a writ of error, to be brought by the person thereby wrftof error. 

attainted, or, in case of his death, by any of his heirs, in 

the same court wherein such judgment was had and 

given. 

VOL. IV. '5 
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Furthermore, by the same statute, every person in* 
dieted for treason, or misprision of treason, who shall 
have voluntarily and duly pleaded to such indictment, 
and put himself upon God and the country for trial, shall 
be admitted peremptorily to challenge twenty of the jury 
and no more. 

And if any person indicted as aforesaid, after having 
voluntarily pleaded as aforesaid, shall refuse to put him- 

The trial not to be ,- ^ii, «••« ■«. 

impeded by the ob- Self upou God and the country for trial, or shall peremtori- 

ttinaeyoftbepri- 

••"«'• ly challenge a greater number of the jury than twenty, the 

court shall disallow of all such challenges over and above 
the said number of twenty ; and the jury shall be charged^ 
and the trial shall proceed in like manner, in all respect^ 
and the like judgment shall be given as would and ought 
to have been had and given if the person so indicted, and 
liaving pleaded, had duly put himself upon God and the 
country for his trial, and had not peremptorily challeng- 
ed a greater number of the jury than in and by the act 
lie is admitted to challenge. 

V. Of the evidence. 

By statute it is. enacted, that no person or persons 
whatsoever shall be indicted, tried or attainted of treasonj 
or of misprision of treason, but by and upon the oaths 
and testimony of two lawful witnesses, either both of 
them to the same overt act, or one of them to one, and 
the other of them to another overt act of the same spe- 
cies of treason, unless the party indicted and arraigned 
or tried, shall willingly, without violence, in open court 
confess the same. 

Moreover, by the same statute, if two or more distinct 
treasons, of divers heads or kinds, shall be alleged in one 
fwchSid^oMreaion. ^ill of Indictment, one witness produced to prove one of 

the said treasons, and another witness produced to prove 
another of the said treasons, shall not be deemed or taken 
to be two witnesses to the same treason, within the 
meaning of the act. 



lbid>«. 11. 

^Fwo witnessesTC 
f|«ired. 
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Furthermore by the same statute, no evidence shall ibid. 1. 16. 
be admitted or given of any overt act that is not express- ,^^j^rtactiinay 
ly laid in the indictment against any person or persona ** p"'^* 

vrhatsoever. 

* 

VI. Of the forfeitures consequent on a conviction of 
treason. 

So by the same statute, every offender, being lawfully ^^^ ^ ^ 
convicted of any manner of treasons by process of out- 

' In ease oroutlawrr. 

lawry, according to the due course of law, shall lose and 
folrfeit, to the use of this state, all goods and chattels ei. ^ ""^ " '"' 
which he shall be possessed of at the time of such con- 
viction, and all lands, tenements and hereditaments which Lands, etc 
any such offender or offenders shall have, of any estate 
of inheritance in use or possession, by any right, title or in me or ponen««n, 

etc* 

means, within this state or elsewhere, at the time of any 

such treason committed, or any time after : saving to . . >. 

every person and persons, their heirs and successors, *w ptmoiu. 

(other than the offenders in any treasons, their heirs and 

successors, and such person and persons as claim to any 

their uses) all such rights, titles, interests, possessions, 

leases, rents, offices and other profits, which they shall 

have at the day of committing such treasons, or at any 

time afore, in as large and ample manner as if the act 

had never been made. 

Furthermore, by the same statute, this state shall be ibid. s. ». 
deemed and adjudged in actual and real possession of immediately upon 
the lands, tenements, hereditaments, uses, goods, chat- £*idj?rf^"inp«^ 

ot'Uie tcaitoi% 



tels, and all other things of the offender attainted of trea- esute. 
son or misprision of treason, which such offender,- so 
being attainted, ought or might lawfully lose and forfeit, 
to the use of this state immediately upon such attainder. 

Moreover, by the same statute, nothing therein con- ^^^ 
tained, nor any attainder or attainders of any person, or 

, ^® oomiptten of 

persons, for any offence or offences made treason by the biood. 
act, shall in any wise extend, or be judged, interpreted 
or expounded to work any corruption of blood to any the. 
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heir or heirs of any such offender or off'eiiders) or to 
make the wife of any such offender to lose or forfeit her 
dower of or in any lands) tenements or hereditaments^ 
or her title^ action or interest in or to the same. 

VII. Of the punishment. 

By statute it is enacted, that every person who shall 
be attainted of treason, whether male or female, shall be 
punished by being hanged by the neck until they are 
dead, and not otherwise. 

Furthermore, by the same statute, no person, upoin 
whom sentence or judgment of death shall be passed or 
tiaSu^ ^^^°* given, shall be executed and put to death, in pursuance 

' of such sentence, before the whole record of such pro* 
ceedings or case be ceitified by the clerk of the same 
court, under the seal thereof, to the supreme executive 
authority of this state, nor until a warrant shall be issued 
by the said supreme executive authority, under the great 
seal of this state, with a copy of the record thereunto 
annes^ed, directed to the sheriff of the county, wherein 
the trial of the person attainted was had, commanding 
the same sheriff to cause execution to be done upon the 
person so attainted, in all things, according to the judg- 
ment against him. And the sheriff to whom such war- 
rant shall bl directed, is authorized and required to ex*» 
ecute the same in due form of law. 
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TRESPASS. 

JL RBSPAss in the most extensive sense^ sicniifies any 

2 Etpt Dig. S&i 

injury arising to another, in his person or property, 
from the misfeazance or act of another; and, there- 
fore, all such injuries, though they assume different 
names, are in fact actions of trespass ; as an assault and 
battery is a trespass to the person, &c* But the ac- 
tion of trespass, properly so called, and which alone 
will be here considered, includes only injuries to the 
lands or personal property of another ; and, in contra* 
distinction to trespass on the ctuc^ is called trespass 'oi 
etarmh, 

1. The general nature of trespass. 

2. Of trespass damage feasant, 

3. Of trespass in general and common fields. 

4. Of trespass to pine-trees. 

5. Of malicious trespasses ; and herein of such tress- 
passes committed in the night time. 

6. Of trespasses, by joint tenants, tenants in common, 
and coparceners. 

7. By whom this action of trespass may be maintained. 

8. Of the declaration ; and herein of the continuando. 

9. Of the pleadings. 

10. Of the verdict and damages. 

I. The general nature of trespass. 

Every entry upon the land of another, is strictly an 3 ^^ ^^^ 3^ 
mjury, if done without the owner's consent, and at least 
does the mischief complained of in the writ^ that of treadf 
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ing and beating dawn plaintiff's grass ; for such injuri«lb 
tberefore this action lies. (1) 
^ But, hQwever, in certain cases, the lav has given « 

right to enter upon the lands of anpther. As if a man 
comes to execute legal procesS) to demand money, a re- 
versioner to see that no waste has been done, a traveller 
to get refreshment at tn inn ; all these are cases in 
which the law allows an entry, and so the entry is not a 
trespass. 

But where the law allows such entry, or any act to be 

ariicarpcntm' doBC, if the persoQ misdcmeans himself, or makes an 

°' '^*' unlawful use of the authority so given, he shall be held 

to be a trespasser ab initio. For from the subsequent 

act the law judges, guo animot the first entry was made. 

kp.niE.dM '^** constitute a trespass, the act causing the injury 

luE.nsi. must be voluntary, and with some degree of &ult ; for 

if done involuntarily and without fault, no action lies. 

But though the injuryhas proceeded from mistake, 
thiB action lies ; for there is some fault from the neglect 
and want of proper care. 
^ As where the trespass laid, was for cutting plaintiff's 

» Buijf. cii*. grass, and carrying it away ; defendant pleaded that his 
"'^' land adjoined that of the plaintiff, and that by mistake in 

cutting his own grass, he had cut part of the plaintiff's, 
which was the trespass, be. and tendered amends. Plain- 
tiff demurred, and had judgment; for it appeared, that 
ihe'fact was voluntary, and through some degree of fault, 
and his intehtion and knowledge are not traversable. 

(1) The land of every owner or occupier is inclosed and set 
apart from that of his neighbour, eitlier by a visible and tangible 
fence, aa one field is separaled from another by a hedge, ttone 
wall, &C' or by an ideal invisible boundaryexistingonly in thecon- 
temptation of law, as when the land of one man adjoins to that of 
another in the same open and common field. Hence every unwar- 
rantable taVcy upon the land of another is termed a trespass by 
breaking bis close. Selw. 1101, 1103. 
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II. Of trespass damage feasant. 

Any person injured in his tillage^ mowing or other g^^^j^^gg ^^^ %i, 
lands under improvement, that are inclosed with a legal 
and sufficient fence, whether such improved lands be in 
a common or general field, or in a close by itself, by- 
swine, sheep, horses or neat cattle, may have and main- 
tain an action of trespass, quare clauaum.fregit^ against 
the owner of the cattle for his damages ; or he may im- 
pound the creatures doing the damage, or some of them 
at his election, with or without the aid of a field-driver ; 
and in case he impound the creatures, he may restrain 
them in one of the town pounds, or. in some other place 
under his immediate care and inspection, as may be moat 
convenient for relieving them with suitable meat and 
water ; which relief it shall be the duty of the person im* 
pounding to furnish, or cause to be sufficiently furnished) 
during their confinement. 

When an action of trespass shall be brought against 
the owner of any of the creatures aforesaid, for damages 
by them done upon his inclosed lands under improve- 
ment, or when such creatures taken damage feasant and 
impounded, shall be replevied, it shall be in the power of 
the justice or court, before whom the case shall be de- 
termined, to render judgment in favour of the person 
demanding damages for the injury sustained, upon satis- 
factory evidence being produced, that such creatures * 
were either clandestinely, turned in, or broke. into the 
close in a part where the fence was good and sufficient 
according to law, other parts of the fence round the same 
close being deficient notwith$tanding.(2) 

(2) In Melody v. Keab, 4 Mass. Rep. 474. Per Parsons, C. J. 
** The owner of a close is not obliged to fence, but against the 
escape of cattle lawfiilly in the adjoining ground." 

So in DovastoifV. Payne, 2 H. Bl. 531. Per Heath, J. «« If cattle 
of one man escape inftb the land, of another, it is no excuse that the 
fences were out of repwr^ if they were trespassers in the place from 
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III. Of trespass in general and common fields. 



8tiUl7l^C«l,fc5. 
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If any proprietor in any common or general field shall 
put) or cause to be put therein^ any horse, cattle, sheep, 
or other creature, over and above the number allowed 
him, pr before the day agreed upon; or keep them 
longer there than the time set and limited by a major 
vote of the proprietors, he shall be deemed a trespasser ; 
and his creatures so put in shall be proceeded with by 
any of the proprietors as creatures taken damage feasant^ 
to all intents and purposes, as much as if he owned no 
land within such general field. 

When and so often as any trespass or trespasses, shall 
be done in any common or general field by reason of the 
insufficiency of the fence belonging to any person own- 
ing the adjoining land, the party or parties injured, shall 
forthwith procure two sufficient persons of good repute 
to view and adjudge of the damage done, giving notice 
of such trespass to the owner or claimer of the horse, 
cattle, sheep, or other creature that did the same, (if he 
be known and resident in the same town, or near thereto,) 
that he may be present and nominate one of the apprize rs 
of such damage, if he see cause ; and the damage shall 
be answered according to such apprizement. And where 
damage happens through the insufficiency of the fence, 
the owner or occupant of the land to which the defective 
fence belongs, shall be liable to answer and make good 
all such damage. 

So whenever horses, cattle, or other creatures, shall 
be clandestinely turned into any general field, or, being 
unruly, break into the same, and shall be taken and im- 
pounded by a propietor thereof, and a writ of replevin 

whence they came. If it be a dose* the owner of the cattle must 
shew an interest or a right to put them there. If it be a way^ he 
must shew that he was lawfully using the way.| for the property is 
In the owner of the soil, subject to no easeisent for the benefit of 
the public.'' 
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shall be purchased by the owner of the hor^eS) cattlci) 6i' 
other creatures so impounded} for the purpose of re- 
plevying them^ it ^hall be in the power of the court or 
justice before whom the action shall be brought^ to give; 
judgment in favour of the pro^etor of the general field, 
upon his producing satisfactor^vidence to the said court 
or justice, that the horsesy cattle^ or other creatures re- 
plevied as aforesaid, were either clandestinely turned 
into the general field, or broke into the same in a part 
thereof, where the fence was good and sufficient accord- 
ing to law, some other parts of the fence inclosing the 
general field being deficient notwithstanding. 

IV. Of trespass to pine trees. 

By statute it is enacted, that from and after the publi- , 

•' "^ StftM7I.S3Vo1;Stat. 

cation of the act, no person may presume to cut or carry Thomas' Bd. Append* 

off any tree, trees or timber, bark or box any pine-tree 

or trees, for the drawing of turpentine, standing upon 

any of the lands belonging to this province, proprietors^ 

townships, or particular persons, without leave or license 

first had and obtained from the owner or owners thereof; 

on pain of forfeiting and paying the sum of twenty Ml* 

UngSi for every tree so cut or removed, barked or boxed< 

And the turpentine drawn from them, when found either 

in the trees aforesaid, barrels or other vessels lying upon 

the said lands, to be alike forfeited ; one moiety thereof 

to the respective owners of the said land and trees, the 

other moiety to be to him or them that shall inform or 

sue for the same, before any justice of the peace in the 

county where the offence is committed, if the fi^rfeiture 

exceeds not forty shillinga; but if above that value, in any 

court of record, within this province. 

By a subsequent statute it is proyidedi that if anj^ per* ^^ ^^ ^^^ 
son, after the publication of the act, shall cut, fell or des- 
troy any white-pine tree, which is, or shall be at the time 
of felling or destroying the same, of the diameter of 
twenty -four inches, or upwards of twelve inches from the 
VOL. jv. 6 
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ground) growing or standing on any tract of land within 
any part of this com mon wealth, not the property of aDjr 
private person or persons, witUout license first had and 
obtained for so doing, from this legislature, or be aiding 
and assisting therein, or i^drawing away the same after 
so cut and felled, he shall forfeit the sum ot t/iirly /lOuncUt 
to be recorered by bill, indictment or information, in any 
court of record in this commonwealth proper to try the 
same, two thirds thereof to the use of this commonwealth, 
and one third thereof to the informer ; and the sum of 
three fiounds for any other white-pine tree on the land 
afor.eaaid) to be recovered as aforesaid, and to the usea 
before mentioned ; provided such prosecution be com- 
menced within two years from the time when the offence 
shall be committed. 

V. Of malicious trespasses; and herein of such tres- 
passes committed in the night lime- 

If any person shall cut down, destroy or carry away any 
tree or trees whatever, placed or growing for use, shade 
or ornament ; or any timber, wood or underwood, stand- 
ing, Iji^ng or growing on land not his own, not having the 
conEent of the owner thereof; or shall throw down or 
open any bars or gates, fence or fences, and leave ths 
same down or open; or shall injure, mar or deface any 
fence or fences, belonging to, or inclosing lands not his 
own ; or shall dig up, or carry away any stones, ore, gravel, 
clay, sand, turf or mould, roots, fruit or plants; or cut 
down or carry away any sedge, grass, hay or corn, where- 
in he hath no interest, standing, lying, or being on any 
land not bis own ; or shall take or carry away from any 
wharf or landing place, whereof he is not a proprietor or 
owner, any goods whatever, wherein he hath no interest, 
without the leave of some person who hath interest there- 
in ; or shall break the glass, or any part of it, in any 
building not his own ; the person so offending shall for- 
feit and pay for each tree or stick of timber so cut down. 
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^lestrojred or earned away, and for each and every other 
offence) a fine not less than ^ve, nor more than forty 
8hilling9i to the use of the commonwealth, to be recover* 
«d on complaint before- any justice of the peace in the 
county where the offence shall^ be committed, and shall 
jbe liable to answer in damages to the party injured. 

If any person shall wilfully breaks deface or destroy 
any milestone or public monument, unless properly au- 

, • ' * . . Trespassec to any 

thorized so to do, the Person »o offending shall forfeit and pubUc monument 
pay for each offence, a fine not less than forty aMliingSj 
nor more than fifteen /lounda^ to the use aforesaid, to be 
recovered on indictment before the court of general ses- 
sions of the peace in the county where the offence shall 
t>e committed; and be further liable to answer in damages 
as aforesaid. 
Any person who shall commit any of the offences 

• 1 • .. .. Ibid. I* 3. 

above mentioned^ secretly, m the night time, or m dis- 
guise, shall forfeit and pay a fine to the use of the com- a^'»y» *«*«««»''■ 
monwealth, not less than three fiourtdsj nor more than 
twenty ftoundsi for each offence, to be recovered on in- 
dictment in manner above provided, and be liable to an- 
swer damages as aforesaid, ' 
And if any person, pn being indicted and sentenced to 

Ibid. 

pay any of the fines aforesaid, shall be unable to pay the 
same, the court passing sentence, may order such person ddti^otls'^u^Mbie^ 
to be publicly whipped, not exceeding twenty stripes, or ^^ 
be imprisoned not exceeding ninety days, and to find sure- 
ties for his good behaviour for the term of one year. 
When any trespasses shall be -committed -on any build'- 

... . Ibid. 1.4. 

mgs or mclosures belonging to any county^ town or 
parish, the county, town or parish treasurer, for the time bu'SdCSretN^"**"^ 
being, may sue for the damages done to the public build- 
ings or inclosures of their county, town or parish, res- 
pectively ; and where any public buildings are owned 
partly by the town and partly by the county, in that case, 
the county or town treasurer, whoever may first institute 
an action^ may prosecute for damages thus sustained. 
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VI. Of trespasses) by joint tenants^ tenants in com^ 
mon, and coparceners. 



StAt. nSS^ C. 62, 1. 1. 
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By statute it is enacted, that if any person holding any 
lands in common and undivided, shall cut down, destroyy 
pr carry away any trees, timber, wood or pnderwood 
whatsoever, standing or lying on such lands, or shall dig 
up or carry off any stone or ore, or any other valuable 
matter, or make any other strip or waste thereon, with* 
put first giving notice, in writing, under his or ^heir 
hands, unto all the persons interested therein,*or to their 
agents, factors or attorneys, forty days beforehand, set- 
ting forth that he or they have occasion for, and shall en- 
ter upon and improve such lot or lots of land lying in 
common as aforesaid, h(B shall forfeit and pay the sum of 
forty ahilUnga for every tree measuring one fool diameter, 
at the distance of two feet from the ground, and for all 
trees of greater dimensions three times the value there- 
of, besides/orf^ ahilUnga as aforesaid, and twenty aktiUnga 
for every tree or pole under the dimensions of one foot 
diameter, and for pther wood or underwood so cut down, 
destroyed or carried away, treble the value thereof, and 
treble damages for any other strip or waste. 

The said forfeitures may be recovered by any one or 
more of the persons interested in the same lands, who 
may prosecute and sue for the same in an action of tres- 
pass, in his or their own names, as well on the behalf of 
the other co-tenants, except the defendant, without being 
held to name them in the writ, as of him or themselves, 
one moiety of the aforesaid penalties to be for the use of 
such person or persons who shall sue for the same, and 
the other to and for the use of all the co-tenants, except- 
ing the defendant, in proportion to their respective in- 
terests in the lund, where the trespass has been com* 
mitted. 

When any writ of partition shall be brought and serv- 
ed at the suit of any one or more persons so interested 
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in any lot or lots of land, tenements or hereditaments, or 
a petition shall be pending in court for a partition of the 
«ame, no person or persons whatsoever, having a right 
or interest in such lands, tenements or hereditaments, or 
holding any part or share of the same in common as 
aforesaid, while such suit or petition is depending, shall 
or may cut down, destroy or carry away any trees, tim- 
her, wood or underwood, stone or ore, or other valuable 
matter whatsoever, standing, growing or lying on, or be- 
longing to such lands, or shall otherwise hurt or damage 
any such lands, tenements or hereditaments, until parti- 
tion can be made of the same according to law, on pain 
that every person or persons so offending, shall incur the 
like forfeitures and penalties, as are before in this act 
mentioned and declared. 

VI K By whom this action of trespass may be main- 
tained« 

To maintain an action of trespass, an interest in the „ _ ^. 

*^ ' 2 Bsn.^ Dig. cit«s 

soil is not necessary; an interest in the profits is suffi- ^' *'*"•** ^* 
cient. 
So if J S agrees with the owner of the soil to plough 

^ , *^ . «> Bun. N. p. 85. 

and sow it, and give him half the profits, J S may have 
this action qttare clausum fregit for treading down the 
corn, and the owner is not jointly concerned in the grow- 
ing corn, but is to have half after it is reaped by way of 
rent, which may be of other things than money ; though 
in Co. Litt. 142, it is said, it cannot be of the profits 
themselves, but that (it seems) must be understood of 
the natural profits. 
Where a man has a separate interest in the soil for a 

Per Cur. in Clap ▼. 

particular use, although the right of the soil is not in him, f J^^'j^^ ^^^ 
if he be injured in the enjoyment df his particular use of 
the soil, he may maintain trespass quare clauBum fregit ; 
but not if his interest is in common with others. 

Thus this action lies for him who has the herbage, al- 
{though not a right to the soil. 
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jQ^ But if he is entitled to a pordon of the herbage for a 

particular part of the year, he cannot muntain ttus action, 
but may maintain an action of trespass for spoiling his 
grass. ' 

So one having an inheritance in the trees, and an ex- 
clusive right in the soil of the close, as far as was neces^ 
sary for their support and nourishment, may maintain 
trespass for breaking the close as well as for cutting.(3) 

Possession is a sufficient title to the plaintiff in tres- 
pass vi et armisy and where a person is in possession, that 
is the proper action for any injury done to the ]and.(4) 

For where plaintiff was assignee of a mine, and brought 
3 Bnrir* i9M. trcspass on the case against defendant for taking the lead, 

it was held that plaintiff being in possession, should have 
brought trespass vi et armia^ and he was non*suited. 

A special property is a sufficient title for the plaintiff 
in this action. 

As where a sheriff had taken goods under 2^ JLeri facias^ 

Sbid.ates ** 

cro. EUz. 639. and they were forcibly taken away by the defendant ; it 

was adjudged that the sheriff Brtight maintain trespass, 
though he had only a special property in the goods. 

codkMmr. Catuine, Husband and wife may join in an action for a trespass 

done on the wife's land, as for breaking the close, &c. but 
if it is for taking and carrying away hay, 8cc. the declara- 
tion should state that it grew on her land, or it will be bad. 
For the rule is, that for taking things merely personal, 
husband and wife cannot join in trespass; but for the 

(3) A grant to one, bis heirs and assigns, of all the trees and 
timber standing and g^o .^ing in a close forever, with free liberty 
to cut and carry them away at pleasure, conveys an estate of in- 
heritance in the trees and timber. 

Clap V. Draper, 4 Mass. Rep. 266. 

(4) In trespass qu. cktu.freg. if the defendant sets up in defence 
adverse possession to prevent the plaintiff from recovering da- 
mages, he must prove a continued, open, visible, actual possession> 
or hb defence will not avail. 

Prop. Ken. P. y. Call. 1 Mas. Rep. 483. 



Cro. EKz. Oft. 
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taking of things in action, or injuries done to the land of 
the wife, they should join ; for the latte r things survive 
to the wife, hut not the former. 

Tenants in common, for trespasses committed by a 
stranger, should join in an action of trespass for offences 
which concern their tenements in common, as for break- 
ing their houses or closes, feeding, wasting, or destroying 
their grass, cutting their woods or such like. In which 
case they should have their action jointly, and recover 
their damages jointly, because the action is in the per- 
sonalty, and not in the realty. 

Before an entry and actual possession, one cannot main- 

' '^ tllon.AIir.I9. 

tain an action of trespass, though he hath the freehold in 
law ; therefore an heir before entry cannot have trespass 
against an abator ; but a disseisee may have it against a 
disseisor for the disseisin itself, bjBcause he was in pos- 
session, but not for an injury after the disseisin* 

VIII. Of the declaration ; and herein of the continu- 
ando. 

The action of trespass quare clauBum fregit^ is a local 
action, and consequently the action must be laid in the 
county where the land lies ; for otherwise the plaintiff 
on the general is^sue may be nonsuited at the trial ; but 
trespass for taking goods, is transitory, and the venue 
may be laid in any county, subject, however, to its being 
changed upon an application to the court, supported by 
the usual affidavit, if not laid in the county where the 
action arose. 

The declaration ought to allege the commission of the 
fact directly and positively, and not by way of recital, 
e. g. for that on such a day the defendant broke and en- 
tered the plaintiff's close, and not for that vfhereasy &c. 
an exception, however, to the declaration for this fauk 
must be made by special demurrer. (5) 

(5) In Holbrook v. Pratt, 1 Ma^s. Rep* 9&, which was an action 
of trespass, the defendant made a general demarrer to th^dechi<- 
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jj^ It is not necessary to state the precise dayr on which 

the trespass was committed ; it will be sufficient to insert 
any day before the commencement of the action. 
' Formerly, in order to avoid the necessity of bringing se- 
veral actions, it was usual for the plaintiff, in cases where 
the nature of the trespass permitted it, to declare with a 
conHnuandOf as it was termed, that is, the defendant on such 
a day committed certain trespasses (specifying them) 
continuing the said trespasses from su6li i day to such 
a day, at divers days and times, and if, as was generally 
the case, the declaration contained a charge for some 
acts which did not lie in continuance, as well as for some 
which did, then the continuing was expressly confined 
to those trespasses which did lie in continuance. 

This was the regular mode of declaring, but it fre- 
quently happened* through inadvertence, that the con- 
tin uando was not so restrained, but was applied to all the 
trespasses by the general words transgreiaionea firadictas 
continuando^ in which case objections used to be made^ 
but the courts, in order to prevent judgments being ar- 
rested on this ground, laid down a rule, that where several 
counts were laid in one declaration, some of which 
might be laid with a continuando, and some not, and the 
continuando, instead of being confined to such as lay in 
continuance, went to all, the court, after verdict, would 
restrain the continuando by intendment to those tres- 
passes which might be laid with a continuando. 

So where the declaration charged the defendant with 
having taken, on a certain day, ten loads of wheat, ten 
loads of barley, and ten loads of oats, with a continuando 

ration ; and the exception taken was, that there was no potitive 
averment of a trespass, but that it was laid, by way of recital onIy» 
under a tpiod cum. And the exception was held to he fated. But 
afterwards in Coffin v. Coffin, 2 Mass. Rep. 358, where tlie same 
objection was made in arrett of judgment, the court held the ob- 
jection to be bad, in that form, but that it would be good on tpedat 
demurrer. 
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• « 

of the said trespass^ from the first xneDtioned day to a ^ 

subsequent day ; on writ of error, it was assigned for 

error that the continuando was improper ; but the court 

being of opinion that several things being alleged i^ich 

might be done at several, times, although the Crespass 

were laid on the first day, yet the continuando should 

make distribution thereof, that part was done at one day 

and part at another, within the time declared of. 

« 

And in one case, where the plaintiff, in declaring 
against defendant for several trespasses, h^d confined the 
continuando to two trespasses, one of which ought not 
to have been laid with a continuando ; it was holden, that 
although the plaintiiF by this mode of declaring, had 
precluded the court from aiding the declaration by the 
usual intendment, yet they would intend that the jiiry 
had not given any damages for the continuando. 

The form of declaring with a continuando has fallen 

Ibid. '1 

into disuse, the language of. the modern declarations 
' being ^^ that defendant on such a day, in such a year, and 
on divers other days and times between that day and the 
day of the commencement of the suit, committed seve- 
ral trespasses." It will be pisrceived, that the principal 
object of the ancient and modern form is the same, viz; 
to compreheivd severtil trespasses under one declaration. 
In substance, also, both forms' are the same, but the 
modern form is mor^ concise, "and it is attended with' 



; this advantage, that it does not afford any scope for those 
nice and ^subtle objections which used to be raised on 

. the difference between acts which lay in continuance and 
acts which did not. Still, however, care must be taken 
not to allege that defendant committed a single act, or 
an act which terminated in itself, on divers days and 
times, for that would be absurd, and afford just cause for 
special demurrer. 

Although in trespass quare clauaum/regitf the plaintiff 
may declare generally without naming the close, yet in 
trespass for taking goodS) it has been uniformly holden, 

VOL. lY. 7 
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• • • 

that the goods mast be specified) and an omission hi this 
respect will not be aided even by verdict. 

The declaratiqn must' also state, that the land or goods 
weivnhe plaintiff's land or goods ; hence if the words 
" of the plaintffp,'* or « his" be omitted^ the declaration 
will be Sad ;r bat this omission may be aided by plead- 
ing ove>r. 

IX. Of the iileadi'ngs*. 

• * 

1. The several issue. ' , • 

•* • • . • 

Ihid.in3.. ^^^ general issue in this action is " not guUty** 

In trespass quare elaueun^ frcgrty the defendant mavy 
upon 'n6t guilty^ give evidence of title, e. g. that tHo sofl 

' «ind freehold was his, or thfit the fight' of freehold was, id 

« • • • * 

.J. S. and that defendant bv his domm&nd entered, &c. 

Howev.er the abovb 'rule- does not apply to actions be- 

lore justices, of the peace ; tor- by statute, when any ac- 

tibn of trespass shall be. brought before aixy j\i^ticc^pf the 

peace, and the defendant .shall, plead* the general issue,/ 

he shall not be allowed tooffer any*evi^ence that^may 

. bring* tfie title of real estat^'iix <i.uestion.^ And wlueft'ihe : 

, , defendant in any sjich action shallplead'the /k^^f hiin- • 

isclf gr any other person in justification,' the ju^ficc^,. upon 

haVing ^uch .plea- filed,*3hall order; fhe defendant' to fe- . 

cognize to' the adverse, p^rty, in a reasonable suirij^with. . • 

"'sufficient surety or sureties, to enter the said ketipn at 

the next court of com.mon*pleas, to'\>e holden within the* . 

sam^ county, and to |5rosecute the sahi^ Intthe'same 

manner as upon an-app^iil frgrn a justice's judgement;' 

• • • • • * 

and if such pleader shall refuse. so to recognirze, the juis- 

* * • • • 

tice shall reader judgnient against him' in the same man-" 
ner as if he* had xef^ised to make answer to the same suit. 
And either party in such cause shall be allowed to appeal 
from the judgment of the court of Confimon pleas, in the 
same manner a9 if the ^it had been originally com- 
menced there. 
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3..Acjd«iid anh satisva-ction. 

Accord and fiatiaiiu:tion being a good plea in all actions ^^v, 1114. 
Where damages only are to be recovered) is consequent- 
ly a good plea in trespass. But a plea of accord) without 
satisfaction) cannot be supported. ^ 

3. Justification. 

As to thisi if defendant has a special justification he ,s,^2>{e. lot. 
must plead it ; for he cannot give it in evidence on the 
general issue. For not guilty denies the taking) but a 
justification must admit it ; and so the evidence would 
be' inconsistent with the plea. 

- If the defence intended to be set up by the defendant* stati79s,c.4| 
is* that he was a justice of the peace) sheriff) deputy 
^hertff) or coroner) or a town) district) precinct qr parish 
officer) or sotne other ofiicer civil or military ; and that 
the act or thing for which he is or may be sued) is or 
may be any act or thing done by him) by virtue qt in the 
execution of his oiIice9 the defendant may plead the geiie- 
rai issue) and give the special matter in evidence) upon 
filing in the cause a brief statement of such special mat^ 
tjtt of defence) within such time as the court shall order« 
of which Btatemeat the plaintiff shall be entitlied to » 
copy) or he may plead specially at his election. 

Siich sttttemeot must specify.) sudatantiallyj the facts ^ j^^ ^^ ,jj^ 
•intended to be proved) and in such form as to enable the 
'^dtwerse party to meet ihcm. 

A release is « good piea in trespuss. 

But if defendant pleads a release before the time of 

- , , . . SEtp. Dig. 109. 

i:he action brought, he must also go on and plead with an 
absq, hoc. that he is guilty at any time after. For plain* 
tiff may prove a trespass at any time before action 
brought; so that the plea should cover the whole time 
to the bringing of the action. 

If.a trespass is joint, a release to. one is good to cdl) for 

, Ibid. lit. 

thoittgh' a ti^spass be committed by several) yet it may be 
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sued against one or against ally for in trespass all are 
principals, and each is answerable for his fellow's act ; 
and there can be but one satisfaction, a release is a re- 
lease of the trespass, and all have equal benefit. 

5. Estoppel. 
If in an action of trespass, a verdict be found on any 

fact or title distinctly put in issue, sdch verdict may be 
pleaded, by way of estoppel, in another action between 
the same parties or their privies, in respect of the same 
fact or title. 

6. Tender of amends. 
At the common law, if a person brought an action of 

trespass for taking away his beasts or other goods, tender 
of sufficient amends before action brought was not a bar, 
because the party making the tender was not the owner 
of the goods, as in the case of a distress, but a trespasser 
to whom the law did not shew any favour. 

But now by statute, in all actions of trespass, quare 
clausum fregity wherein the defendant shall, in his plea, 
disclaim all right, title and interest to the land in which 
the trespass is by the declaration supposed to be done) 
and the trespass be by negligence, or involuntary, the 
defendant shall be admitted to plead a disclaimer, and 
that the trespass was done by negligence, or involuntary, 
and a tender or offer of sufficient amends for such tres« 
pass, before action brought, or the defendant may have 
leave to bring money into court to satisfy the damage 
the plaintiff has sustained ; and in case the jury shall 
not assess larger damages for the trespass than the money 
tendered, or brought into court, the defendant shall re- 
cover of the plaintiff his reasonable costs. 

X. Of the verdict and damages. 

When the trespass is found by, the jury to be commit- 
«MM8.Rep.43i. ^^^ severally by the defendants, who plead severally? 

the damages ought to be severed ; but if the trespass be 
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joint) the damages must be jointly assessed) although 
the defendants plread severally. 

In this case) it appeared from the report of the judgO) prop.Keiiii.Piiiw 
and from the verdict) that there were three distinct tres- ^^, ^' ^"'*** 
passes charged in the declaration) but that each trespass 
was jointly committed by some of the defendants only. 
The damages for each trespass were assessed jointly 
» against those of the defendants) who jointly committed 
it ; and also the damages for the several trespasses were 
severally assessed. The verdict was adjudged to be 
right) and judgment rendered accordingly. 
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TITLE CXLVI. 

TRESPASS ON THE CASE. 

X RKBPABs on the case, is an action brought for the 
recovery of damages, for acts unaccompanied with force, 
and which in iheir consequences only are injurious. For 
though an act may be in itaelf lawful, yet if in its effects 
or consequences, it is productive of an injury to another, 
it subjects the parly to this action. 

As where defendant put up a spout in his own con- 
' cems, this was an act. lawful in itself, but when it pro- 
duced an injury to the plaintiff, by conveying the water 
into his yard, trespass on the case was adjudged to lie for 
such consequential injury. 

I. Of the general nature of this action. 

3. Of injuries arising from sheriffs, ettomeyB and 
surgeons. 

3. Of injuries arising from mischievous dogs. 

4. Of this action against carriers and mechanics. 

5. Of this action against innkeepers. 

6. Of this action in cases of warranty and deceit. 

7. Of this action as it respects injuries to real property. 

8. Of injuries to a person standing in the relation of 
a husband. 

9. OF injuries to a person standing in the relation of 
a father. 

10. Of injuries to a person standing in the relation of 
a master. 

I I. Of the declaration, pleadings and evidence. 

I. Of the general nature of this action. 
It is not necessary, to maintain this action, that the in- 
jury which the plaintiff has sustained, has arisen from 
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some act of the defendant, for the action equally lies 
in^here the injury has been caused by the neglect or cul^ 
pabie omission of any duty it was inci;Mbent on the de- 
fendant to perform. 

As if a person suffers the ditch ^hich borders hls^^^ 
neighbour's land) to become so foul that the water will 
not runi whereby his neighbour's land is overflowed) this 
action lies for such culpable omission of what he was 
bound by law to do. 

But if the injury which the party has sustained has j(^ 3^ 
arisen from his own neglect and folly) and so might have 
been avoided, this action will not lie. 

As where plaintiff declared, that he was employed by y^^,^^ j|- 
the defendant, to carry a load of timber from Woodbridge * ^^* ***• 
to Ifiawichy to be laid down where the defendant should 
appoint, and that he carried it, when defendant having 
appointed no place where it was to have been laid downy 
that plaintiff's horses were detained in the cold, by which 
some of them died, and the rest were spoiled ; after a 
verdict for the plaintiff, judgment was arrested, for it 
was the plain tiff ^s own fault that he did not take out his 
horses and lead them about, or he might have unloaded 
the timber in some proper place and have returned. 

11. Of iujuries arising from sheriffs, attorneys and 
surgeons. 

Every one who undertakes any office, employment, 

3 Bl. Con* 145b 

trust or duty, contracts with those who employ or entrust 
him, to perform it with integrity, diligence and skill* 
And, if by want of either of those qualities, any injury 
accrues to individuals, they have therefore their remedy 
in damages, by a special action on the case. 

A few instances will fully illustrate this matter. 

If an officer of the public is guilty of neglect of jy^ 
duty, or a palpable breach of it, of non-feasance or mis- 
fbasance f as» if a sheriff does not execute a writ sent to 
him) or if he wilfully makes a false return thereof; in 
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both these cases, the party aggrieved shall have an action 
on the caacj for damages to be assessed by a jury.(l) 

If a sheriff or gaoler suffers a prisoner, who is taken 
upon mesne firoceasj (that is, during the pendency of a 
suit,) to escape, he is liable to an action on the ca«^.(2) 
But if, after judgment, a gaoler or a sheriff permits a 
debtor to escape, who is charged in execution for a cer- 
tain sum, the debt immediately becomes his own, and he 
is compellable by action of debt^ being for a sum liqui- 
dated and ascertained, to satisfy the creditor his whole 
demand. 

An advocate or attorney who betrays the cause of his 

client, or, being retained, neglects to appear at the tridl, 

by which the cause miscarries, is liable to an action on 

the case, for a reparation to his injured cHent.(3) 

^ ^ , ^ If a person undertakes the cure of any wound or dis- 

9i%]U7iii.8i4. ease, and by neglect or ignorance, the party is not cured 

or suffers materially in his health, he may recover da- 
mages in this action. But the person must be a com- 
mon surgeon, or one who makes public profession of 
such business as surgeon, apothecary, See. for otherwise 
it was plaintiff^'s own folly to trust an unskilful person, 
unless such person expressly undertook the cure. 

And it seems that any deviation from the established 
mode of practice, shall be deemed sufficient to charge 
the surgeon, &c. in case of any injury arising to the 
patient. 

For upon this ground an action was adjudged to lie 

SIftterv. Baker and r o j o 

stMetim, against the surgeon and apothecary, for breaking the 

callous of the plaintiff^'s leg, after it had been set. It 
appearing that it had been done unskilfully, and out of 
« the common course of practice, and for the sake of mak- 
ing an experiment with a new instrument. 

(1) See Title Sheriff. 

(2) See Title Escape, VoL II. 490. 

(3) See Title At TO&ifEYs^ Counsellohs^ and Barbxsters^ 
Vol. 1. 2X1. 
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III. OF injuries arising from mischievous dogs. 

If any person keeps a dog which is used to bite, this - -^ j^ , 
action will lie against the owner, at the suit of any per- 
son whom the dog has bitten. . 

But the owner must have notice that the dog was used ,^ ^ „ 
to bite. For though if a man keeps animals fern naturay * ^ ^■y"*' *^' 
as lions or bears at large, without proper care, he is an- 
swerable for any mischief they do, though without notice, 
yet do^s being: manaucta nature, the owner must have » 
notice of their viciousness, or he will not be liable. And ■ saUtfiw. 
it is therefore matter of substance to set out the notice 
in the declaration. ' 

So an action will lie. against the owner of a dog used BdtonT.Bankt. 
to bite sheep, for killing any, after notice to the master. ^"*'^*''^** 

And it is sufficient to support the scienter in this action, ^^, ^ ^ j^^. 
that the dog had once done so before. cro.ciir.487. 

IV. Of this action against carriers and mechanics. 
There is, in law, an implied contract with a common 

^ 3 Bl. Com. 165. 

carrier(4) or bargemaster, to be answerable for the goods 
he carries ; with a common farrier, that he shoes a horse 
well, without laming him ; with a common tailor, or other 
workman, that he performs his business in a workman- 
like manner : in which if they fail, an action on the case 
lies to recover damages for such breach of their general 
undertaking. 

But if I employ a person to transact any of these con- 
cerns, whose common profession and business it is not, 
the law implies no such general undertaking; but, in 
order to charge him with damages, a afiecial agreement 
is required. 

V. Of this action against innkeepers. 

If an innkeeper, or other victualler, hangs out a sign, ^^^ 
ahd opens his house for travellers, it is an implied en* 

(4) See Title Bailmsnt, Vol. 1. 332. 

VOL. XV. 8 
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gagemetit to cntertun tXl persons who travel that \ny ; 
and, upon this universal attumfltit, an action on the case 
will lie against him for damagest If he, without good rea- 
son, refuses to admit a trBveller. 

Innkeepers are also chargeable with any losses hap- 
pening in their inns by reason of the profits, arising either 
From the keeping of the horses, he. of their guests, or 
from the profits from the guests themselves. 

The person chargeable as an innkeeper mast be (he 
keeper of a common inn. for such only are chargeable (or 
the loss of the goods of the guests whom they entertain. 
It must appear that the person robbed in the inn was 
a traveller and guest ; for if a neighbour comes to an inn- 
keeper) and desires a lodging, such person is not a guest 
to recover against the innkeeper. 

So he must be received as a guest by the innkeeper^ 
in order to make him chargeable. 

For if a traveller comes to an inn, and the innkeeper 
tells him that his house is full, and the traveller replies, 
that he will shil^ or take hu chance in the inn, which the 
innkeeper suffers him to do, and the traveller is robbed, 
the innkeeper is not liable. But if the traveller had not 
used these wordS) and the innkeeper, notwithstanding his 
first objection, had admitted him, he had been chargeable ; 
for in the first case, the traveller takes all risk of loss 
upon himself, and the innkeeper refuses to take charge ; 
but in the latter case, the admission is an implied waiver 
of the first denial, and so restores the right of charging 



The loss to the guest must he occasioned by the act 
of the innkeeper, or some of his servants, or through 
their neglect. 

Therefore, if the guest is robbed by his own servant or 
companion, the innkeeper is not liable, because it was 
the guest's fault to huve such persons with him. But if 
the innkeeper appoints another person to sleep in tlie 



i 
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VQom vith hi» gu^^tf n^ he is robbed) the kuikeeper is 
liable. 

The innkeeper is oviiy answerable for such S^>o^*o^§^c.ibui 
his guestsi as are within his house) and so under hia care« 
And therefore if a guest at an inO) orders his horse to be 
turned out to grasS) and the horse is stolen, the innkeeper 
is not liable ; but if he had turned the horse to grasS) out 
of his own head, he had beed liable, for it was his own 
act) and the horse entirely in his own care* 

And even while the things are in the inn, if the itin- 2Etp.i>!e.4w,«ite8 
keeper directs the guest to place his goods in a particu- mX^i58.^V,266. 
lar place, unStfr lock and key, or he will not be answera- 
ble for them, and the guest refuses or neglects to do so, 
but pats them in another place, and they are lost, the 
innkeeper in that case is not chargeable. 

But without such particular direction from the inn* cia ttcsae 
keeper, if the goods arc lost, it will be no excuse to say ^^^^ 
that he delivered the key of the chamber to the guest, 
and that he did not acquaint the inirifieeper what the goods 
were : pr that the thief is discovered. 

As the innkeeper is chargeable on the ground of the 2Bsp.Dig.409. 
profit he derives from his guest or his goods, where there 
is no profit to the innkeeper, there shall be no charge. 

Therefore if a guest comes to an inn, and departs ^ ci k. 

leaving his goods there ; and tells the innkeeper that he S^.^s^c?^' 
will return in a few days, and during his absence the 
goods are lost, the innkeeper shall not be charged ; for 

» 

he h^a no profit or gain from the keeping of such dead 
goods, and therefore shall not be chargeable for their loss. 
. But it must not be a temporary absence, as if the guest . „^ . . ^ . 

■^ ' ''Sir Edwin Saody N 

goes out in the morning about business, and returns be- ca>c.c«>. Jac. iso. 
fore night, this is not such an absence as shall excuse 
the innkeeper. 

X* 

So the rule is confined to the case of dead goods, for if Yorkv. Grindstone 
the guest leaves his horse there forai^ time, though he sai>t»«8. 
is liQt there himself, the innkeeper shall be charged in 



S Bl. Com. 160. 



Ibid; 



13i^ TRESPASS ON THE CASE. 

tase of a loss ; for the standing of the horse is a profit to 
the innkeeper^ and in respect of that he is chargeable. 
If a servant is robbed of his master's propertyi the 

Beadle t. Morrti^ .... . • ••«_ 

, cro. jac. 224. master may maintain this action against the umkeepef) 

Telv. i62f S. C. 

1 at whose inn the goods were lost. 

VI. Of this action in cases of warranty and deceit. 

If any one cheats me with false cards or dice^ or by 
false weights and measures, or by selling me one com- 
modity for another, an action on the case lies against him 
for damages, upon the contract which the law always im- 
plies, that every transaction is £Edr and holiest. 

In contracts likewise for sales, it is constantly under- 
stood, that the seller undertakes that the commocfity he 
sells is his owji ; and if it proves otherwise, an action on 
the case lies ag^nst him, to exact damages for this de- 
ceit.(5) 

(5) The following jud^iouB remarks are from Mr. Swift's " Syt^ 
tern of the Lena* of Connecticut^ ** The rule of the common law" 
(says he) ** seems to be, that if a person sells a thing which be 
really believes, and has reasonable g^und to believe is his proper- 
ty, as if he obtained it by fair purchase ; that no action will tie 
against him for selling it, even though it turns out that he has no 
property in it ; that if he sells k thing out of his posses8ion« affirm- 
ing himself to be the owner, or knowing that he is not the owner, 
no action lies against him : for being out of possession, the buyer 
must take care. These principles, however, are not founded in 
justice, and 1 presume never have been, and never will be admitted 
as common law in this state [Connecticut] ; but that the follow- 
ing principle founded in equity, will be adopted ; that in all cases 
where a person for a valuable and adequate consideration, sells 
goeds4)ot his own to another, the law implies that he warrants to 
the buyer, that they are his own, whether he affirms they are his 
own, or whether or not he knows that they are not his own. And 
that in all cases an action will lie on this implied warranty; and 
that the gist of the action is not whether the seller affirmed the 
goods to be his, or Jcq^w that they were not ; T)Ut merely whether 
the goods vaere his, or not, at the time of sale. This principle most 
t:ertainly is founded in'reason and common sense. For if a maa 
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In contracts for provisions, it is alwim implied tbat^^^ 
they are wholesome ; and, if they be no^ the same re- 
xnedy may be had. 

Also if he that selleth any thing doth, upon the sale, ^^ 
warrant it to be good, the law annexes a tacit contract to 
this warranty, that, if it be not so, he shall make com- 
pensation to the buyer : else it is an injury to good faith, 
for which an action on the case will lie to recover da- 
mages.(6) 

The warranty must be upon the sale ; for if it be made 
after, and not at the time of the sale, it is a void warranty : 
for it is then made without any consideration ; neither 
does the buyer then take the goods upon the credit of 
the vendor. Also, the warranty can only reach to things 
in being at the time of the warranty made, and not . to 
things in futuro; as, that a horse is sound at buying of 
him ; not that he will be sound two years hence< 

But if the vendor knew the goods to be unsound, and 

Ibid. 

hath used any art to disguise them, or if they are, in any 
shape, different from what he represents them to be to 
the buyer, this artifice shall be equivalent to an express 
warranty, and the vendor is answerable for their good- 
ijess.(7) 

exercises an act of ownership about property, by offering it for 
sale, he by implication, declares he is the ownei*» and the buyer has 
reason to believe he is the owner ; this therefore ought to amount 
to a warranty in law." Vol. II. p. 134. 

(6) The ancient method of declaring in cases of warranty, was 
in tort on the warranty broken, but of late years it. has been found 

more convenient to declare in assumpsit for the sake of adding the « 

moi^ey counts. The propriety of the modem practice, which has 
prevailed generally for more than forty years, was established in 
the case of Stuart v. Wilkins, Doug. 18. See Selw. 585. 

(7) In every bargain there is a covenant ; for if I buy of you a 
horse, although there be not an express warranty of soundness, yet 
if the horse be unsound,! shall have writ of trespass on my case, and 
ishaU aver, that you sold me the horse, knowing it to be unsound. 



. -A. 



Hid. 
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^^ A general warranty wijl not extend to ^ftfd i^vnst 

defecte that a^K^ainly and obviously the object of one's 
senses, as if a horse be warranted perfeoty and wants 
either a tail or an eari unless the buyer in tliis case be 
bUnd.(8) 

Qut if cloth is warranted to be of such a lengtkf when 
it is not) then an action on the case lies for damageS) for 
that cannot be discerned by sight, but only by a collateral 
proof, the measuring it. 

Alsoy if a horse is warranted sound} and be wants the 
sight of an eye, though this seems to be the object of 
one's senscsi yet as the discernment of auch defects is 
frequently matter of skilly it hath been held that an action 

Per Paston, J. It seems, that by the term ** covenant** in this pas- 
sage must be anderstood implied promise, or warranty. 

See Selw. 581, in notis. 
In cases €i this kind, however, which are grounded merely on 
the deoeitft it is essentially necessary, that the knowledge of the 
party, or as it is technically termed, the aeiater, should be averred 
in the declaration, and also proved. lUd. in the text 

(8) A horse being an animal subject to secret maladies, which 
4cannot be discovered by a mere trial or inspection, it is usual, and 
\n all eases prudent, for the buyer of a horse to require from the 
seller a warranty of its soundness ; for if a horse having a secret 
malady, is sold without a warranty of soundness, and without any 
fraud on the part of the seller, the purchaser is without a remedy. 
' Formerly, indeed, it was a current opinion, that a sound price 
given for a horse was tantamount to a \»arranty of soundness ; but 
it was observed by Grose, J. in Parkinson v. Lee, 2 £ast, 322, that 
when that doctrine came to be sifted^ it was found to be so loose 
and unsatisfactory a ground of decision, that Lord Mansfield, C. J. 
rejected it, and said, that there must either be an express warranty 
of soundness, or fraud in the seller, in order to maintain the action. 

Ibid. 584. 
The advantage arising to the buyer, fh)m an express warranty of 
soundness, is this, that such a warranty extends to every kind of 
soundness, known and unknown to the seller ; and if the warranty 
prove false, the buyer has an immediate remedy against the seller, 
to recover a compensation in damages. , Ibid. 585. 
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on the case lieth to recover damages for this imposi- 
tion.(9) 

Besides the special action on the case, there is also a ^j^ 
peculiar remedy, eiititled an action of deceit) to give 
damages in sotne particular cases of fraud ; and princi- 
pally where one man does any thing in the name of 
anothef) hy which he is deceived or injured ; as if one 
brings an action in another's name, and then suffers a 
tlon-suity irhereby the plaintiff becomes liable' for costs i 
or wher^ one obtains or suffers a fraudulent recovery of 
lands, tenements, or chattels, to the prejudice of him that 
hath right ^ 

VII. Of this action as it respects injuries to real pro^ 
perty. 

This action lies in case of a nuisance.(lO) sE1p.Dif.4s7. 

So it lies for a disturbance of ways. 11^ 

If a person has a rightto a private way over the land ^ .. ^ ^ 

Cantfell t. Chincliif 

of another, and that way is obstructed or shut up, the 25. 4(£!'slV 
person having such right, may maintain for such obstruc- 
tion an action on the case. 

This right of way arises, 1. From the grant of ^^•jjj-^jj, .^ .^ 
owner of the soil. 2. From prescription which supposes cSutJtJ**^ 
an original grant. 3. From operation of law : as where 
a man grants a piece of ground in the middle of his field, 
he tacitly giv^s a right of way to it, as necessary to its 
enjoyment. 

So this action lies for the disturbance of a right <>^2Eip.Dig,48a; 
common. 

So turning an ancient water-course is another injury, vemon v.gowMc^ 
for which this action lies. 



iStta.^. 



(9) Where the afErmation is, (as it is termed in some of the 
books,) a nude assertion ; that \s, where the party deceived may 
exercise his own judgment; as where it is mere matter of opinion, 
or wherfe he may make inquiry into the truth of the assertion, and 
k becomes his own fault from laches, that he is deceived ; in this 
case an action eamiot be maintained. Sclw. 583. 

(10) See Title Nuisance. 
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S Ssp. Dif . 4S4. 



Grey ▼. lArcKj, 
Qko. Jae. 501. 



Hyde v. SefHor, 
era. Jm. 538. 



TViUidge ▼. Wade, 
3 Will. 18. 



Foitlethwayte t. 

Parks. 

S Burr. 1B78. 



Hambleton r. Yere, 
2 Saund. 160. 



S Ksp. Dif?. 437, eites 
Anon. Winef, 51. 
F. N. B. 39P. 



Fawcet v. Bt^nes, 
2 Lev. 08. 



VIII. Of injuries to a person standing in the relation 
of a husband. 

If any person entices away the wife of another to live 
a-part from him^ without suflficient cause^ the husband 
may have this action for the injury. 

So if in consequence of an enormous battery of his 
wife, or any other bodily injury done to her, the husband 
is deprived of her society and assistance) he may have a 
particular action for the injury, and declare for a /ler 
quod Bervitium anUHt, 

And the gMttind of the action being, the loss of the 
wife's company not the injury to the wife herself, she 
need not join in the action. 

IX. Of injuries to a person standing in the relation of 
a father. 

An action will lie at the suit of the father for getting 
his daughter with child. 

But the daughter should be at the time resident in 
her father's house, or the action will not lie.(l 1} 

X. Of injuries to a person standing in the relation of 
a master. 

If any person inveigles away, the servant, or appren- 
tice of another, and prevails on him to quit his service ; 
it is an injury for which this action lies. 

But in such case the person hiring must have noticC) 
that the servant was then in the service of another and 
not discharged, for otherwise he might hire the servant, 
ignorant of the circumstances, and so would do no injury, 
unless after notice he refused to discharge him. 

For it is no excuse for the defendant, who has hired 
the plaintiff's servant to say, that he did not entice him 

(11) In this case Lord Mansfield held, that, she should be under 
the age of 31 years, but in the case of Tullidge v. Wade, it was 
held to be no objection, the daughter being above that age. 
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away, but that the servant came away of his own accord, 
and hired with the defendant, if the defendant had notice 
thut the servant had so deserted the plaintiff's service, 
and yet he still retained him. 

XI. Of the declaration, pleadings and evidence. 

The declaration in this action should state the particu- 
lar manner in which the injury complained of has been s Esp. Dig. 4i3. 
committed. 

For where the action was for overloading the plaintiff's ^. 

° ^ '^ Rigj; T. Clark, 

horse, whereby he was injured, without shewing how he ^"»- ^''*- '^'*- 
was overburdened, the declaration was for that held to 
be bad. 

In this action, the day laid in the declaration is not ^ „ _. ^^. 

' ' 2 Esp. Dig. 446. 

material, provided the plaintiff can prove the injury for 
which the action is brought to have been committed any 
time before the action brought. 

The general issue in this action is not guilty ; and upon 

Pleadings, 

It defendant may give in evidence any matter which des- i wiu.45. 
troys the plaintiff's action. 

As in case for beating plaintiff's servant, fier quod aer- 

, Duel V. Harding, 

vitium amiaity defendant upon not guilty may give in evi- o »• i- per Raym. 

Bull. N. P. 78. 

dence, that plaintiff did not lose his service, for that is 
the injury charged and denied by not guilty. 

So under the general issue, defendant may give a jus-j^^g^ j^. ^^^^ 
tification in evidence. 

As where the trespass laid was for beating the plain- . 

*^ or Slater V. Swani), 

tiff's horse, per quod he lost the use of him for several * stra. 872. 
days, the defendant pleaded not guilty, and he was allow- 
ed to give in evidence that he kept a shop, and that the 
plaintiff put his horse and cart so directly before the de- 
fendant's door, that the customers were prevented from 
coming to his shop, wherefore he whipped the horse 
away, and the defendant had a verdict. 

In an action against the master for an injury done by the 
servant, the servant is not an admissible witness, unless J^^^^iogJ^"' 
he shews a release from his master ; for if the plaintiff 

VOL. IV, 9 
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recorered against the master, the servant is liable ovet 
to him for his own misconduct ; and if the plaintiff fails 
against the master, he may sue the serrant, so that either 
way he is interested. 

But where an action is by the master for an injury 
done to the serrant, with^ a fier quod aerv. amidt^ there 
the servant may be an evidence (though the case of 
Dunsley V. Westbrown, 1 Str^i. 414, is contra) from the 
authority of the following cases. 

The servant beaten was in this case allowed to be a 
good witness on an action brought by the master. 

So in an action for defendant's dog having bit the 
plaintiff's apprentice, per quod aervit, amisitj the appren- 
tice was admitted as a witness. 

So where the action was for debauching the plaintiff's 
daughter, the daughter was examined as a witness. 

For, in these cases, the servant is in no way interested 
in the event, the action being given to the master, not 
for the injury but for the conaequeneea of the injury. 



J 
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TITLE CXLVII. 



TROVER. 

X ROVER is a special action upon the case, vhich lies 
where one man obtains possession of the personal proper- 
ty of another, and wrongfully converts the same to his 
own use. (I) 

1 . Of the nature and foundation of this action. 

» 

(1) Tliis action of trover and conversion was, in its original, an ac- 
tion of trespass upon the case, for recovery of damajj^es against such 
person as had found another's goods, and refhsed to deliver them 
on demand, but converted them to'his own use ; from which finding 
and converting it is called an action of trover and conversion. The 
freedom of this action from wager of law, and the less degree of 
certainty requisite in describing the g^ods, gave it so considerable 
an advantage over the action of detinue, that by a fiction of law, 
actions of tr&ver were at length permitted to be brought against 
any man, who had in his possession, by any means whatsoever, the 
personal goods of another, and sold them or used them without 
the consent of the owner, or refused to deliver them when de- 
manded. The injury lies in the conversion : for any man may take 
the goods of another into possession, if he ffinds them ; but no 
finder is allowed to acquire a property therein, unless the owner 
be unknown. 

The fact of the finding, or trover, is therefore now totally im« 
material : for the plaintiff needs only to suggest (as words of form) 
that he lost such goods, and that the {defendant found them : ahd 
if he proves that the goods are his property, and that the defen- 
dant had them in his possession, it is sufiicient. But a conversion 
must be fully proved ; and then in this action the plaintiff shall re- 
cover damages, equal to the value of the thing converted, but not 
the thing itself: which nothing wUh recover but an action of detinue 
or replevin. 3 Bl. Com. 1529 153. 
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2. Of conversion. 

3. The declaration. 

4. The plea. 

1. Of the nature and foundation of this action. 

In order to maintain an action of trover, it is necessary 
that it should appear, 
sci^. 1142. ^' That the plaintiff had either an absolute or a spe* 

cial property in the goods which are the subject of the ac- 
tion, at the time when they came into the possession of 
the defendant who has converted them : 

2. That the plaintiff bad also the right of possession ia 
the goods : 

3. That the subject matter of the actioi) is fieraonal 
goods : 

4. That the defendant has been guilty of a wrongful 
conversion. 

1. It must appear that the plaintiff had a property, 
either absolute or special, in the goods which are the 
subject of the action, at the time whtn they came into 
the possession of the defendant who converted them ; 
but it is not necessary to shew that the plaintiff had both 
an absolute and special property, either one or the other 
is sufficient. (2) 

2. The plaintiff must not only have a right of proper- 
ty but a right of possession also, and unless both these 
rights concur, the action will not lie. Hence, where a 
person leased a house, with the furniture therein, to 
another for a certain time, and during the term, the fur- 
niture was taken in execution by the sheriff, at the suit 
of J S, against a person to whom the furniture for- 

(2) Absolute property is where ofie, having the possession of 
goods, has also the exclusive ripht to enjoy them, and which can 
only be defeated by some act of his own. A special property i* 
where he who has the possession of goods, holds them subject to 
the claims of other persons. Selw. 1142. 1145. 



Selw^n«3, 



Ibid. 11-17. 
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tnerly belonged ; it was holden, that the landlord could 
not mainiain trover against the sheriff for the value of 
the furniture, because the plaintiff had not the right of 
possession during the demise ; the tenant's property and 
interest did not determine by the sheriff's trespass ; the 
tenant might have maintained trespass against the wrong- 
doer, and recovered damages. 

But the right of possession is sufficient, without hav- ^^^ 
ing had actual possession. Hence, where, in trover, the 
plaintiff, as executor, declared upon the possession of 
his testator, it was holden to be sufficient, because the 
personal property of the testator was vested in the exe- 
cutor, and no other person having a right to the posses- 
sion, the property drew aftpr it the possession in law. 

3. The subject matter of this action is confined to fier- ^^^ ^^^^ 
sonal goods. - Hence, trover will not lie for things fixed 

to the freehold. 

4. It must appear that the plaintiff has been euilty of 

*^' ^ o / Ibid. 1150. 

a wrongful conversion. 

And the wrongful conversion by the defendant is con- 
sidcred as the gist of the action. 

» 

II. Of conversion. 

As this action equally lies where the taking has been 
tortious^ or where the defendant has lawfully obtained *** *^' 
possession of the plaintiff's goods and afterwards convert- 
ed thftm ; what shall be evidence of a conversion, seems 
in these two cases to be different. 

For where an actual taking of the goods in question is i^^-j 
given in evidence, that is sufficient without shewing a a'd/jS^^^'**** 
demand and refusal, for it is an actual conversion ; but o^yuin!' ^^' 
when defendant comes to the goods by finding, delivery, 
or bailment for example, there an actual demand and re- 
fusal must be shewn, in order to establish a conversion, 
unless an actual conversion can be proved, in which case 
it is not necessary to prove a demand. 



3 Burr. 423. 



9 E^. Dig. S54. 



Per Coke, C. J. 



% Esp. Dig. 354. 
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^ . ^oz" A (lemaod and refusal in aucb case is sufficient 

cro. EKz. 49J. evidence of a conversion. 

But it is not of itself a conversion) for if the jurf find 
only a special verdicti viz. that there was a demand and 
refusal, the conrt cannot adjudge it a conversion. 

For a refusal on demand, may be justifiable and lawful 
under particular circumstances. 
As if a person finds my goods, and I demand them, 
1 Bttist 313. ^^^ jj^ answers, that be knows not whether I am the true 

owner or not, and therefore refuses to deliver them, this 
Is not to be deemed a conversion to his .own use, as he 
keeps them for the owner. 

So where a person has a lien^ he may lawfully refuse 
to deliver the things when demanded,'till satisfied to the 
amount of his lien, 
s Show. 161. ^^ ^^ A^ innkeeper refuses to deliver an horse, stand- 

ing at his inn, till paid for keeping. 

III. The declaration. 

This is a transitory action, and the venue may be laid 
in any' county. 

The declaration states, that the plaintiff was lawfully 
possessed of the goods in question, as of his proper goods 
and chatties, and that being so possessed, he casually lost 
them, and that they came to the hands and possession of 
the defendant, by finding, who afterwards converted them 
to his own use. 
This is the substance of the declaration, in common 
Ibid. 1158. cases. Where the action is brought by an executor, ad- 

ministrator, or the assignees of a bankrupt, the character 
in which the party sues must of course appear on the 
face of the declaration. 
Care must be taken to state the possession to be in the 
^**** person to whom the property belongs 

In trover dy husband and wife, the declaration ought 
*^'"^^' not to allege the possession in them both, nor state the 



Setw. 1157. 



Ibid. 



TROVER. 1267 

damage to have accrued to them both ; for the law will 
transfer, in point of ownership, the whole interest to the 
husband. (3) 

IV. The plea. 

The general issue, in this action, is not guilty ; under iud.ii0e: 
which plea every ground of defence, which proves that 
the conversion was lawful, may be given in evidence ; 
for the gist of the action of trover is a wrongjul con- 
version. 

(3) When the cause of action had only its inception before the 
marriage, but its completion afterwards, the husband and wife 
may join or sever, in trover : but when the cause of action has its 
inception as well as completion after marriage, the husband alone 
must sue, the legal interest in personalty being vested, by the 
marriage, in him. See Chitty on Pleading, 69. 
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TRUSTEE PROCESS. 

-Ln this state there is a process given by statute, in 
imitation of the Foreign Attachment of the English 
law ; wbertby a creditor may attach any properly or cre- 
dits of his debtor in the hands of a third person. This 
third person is called in the English law, the gamis/iec: 
in our law he is called the iruater. 

I. In what cases, and against whom, a trustee process 
will lie. 

3. Of the service and return of the writ. 

3. Proceedings when the principal is absent from (he 
commonwealth, at the time of the service of the writ ; 
and makes no appearance to the- action. 

4. Of the appearance and examination of the trustee; 
and his liability for neglecting to appear. 

5. Of the chargeabilily of the trustee. 

6. Proceedings when the plaintiff fails of supporiing 
his action against the principal ; and nbere he discon- 
tinues his action as against the trustee. 

7. In what cases execution shall issue against the 
goods, &c. of the principal, in the hands of the trustee. 

8. Of the tdre/aciat against the trustee ; and the pro- 
ceedings thereupon. 

9. Of the discharge of the trustee from the demands 
of the principal. 

10. Proceedings when a person summoned as trus- 
tee shall die before examination ; or before judgment. 

I I. Liability of a trustee who makes a false ansvEef 
upon his examiniLtion. 
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13. Id what cases, the plaintifF shall not proceed in ills 
suit against the principal. 
13. Of the right of the principal to a review^ 

I. In wh^t cases» and against whoni) a trustee process 
will lie. 

By statute, any person or persons, body poliuc or cor- 

. , , , . . J • Stat. 1704, c.«J.fcX. 

porate, entitled to any pei^onal action, excepting detinue, 
replevin, actions on the case for slanderous words or ma- 
licious prosecutions, or actions of trespass for assault and 
battery, against any person or persons, other than bodies 
politic and corporate, having any goods, effects, or cre<^ 
dits, so intrusted or deposited in the hands of others, 
that the same cannot be attached by the ordinary process 
of law, may cause not only the goods and estate of the 
person agidnst whom such action lies, to be attached in 
his own hands and possession, but also all his goods, ef- 
fects and credits, so intrusted or deposited, to be attach- 
ed, in whose hands or possession soever they may be 
found, (I) by an original writ to issue under the seal of 
the court of common pleas, signed by the clerk, and at- 
tested by the first justice of the said court, not a party 
thereto. 

By a former statute, 1788, c. 18, s. 4, entitled ^^an act 
to firrvent fraud and fierjury'' it is provided, that when- judgment debtor. 
ever a judgment creditor shall discover goods, effects 
or credits of his debtor, that are unattachable by the com- 
mon and ordinary process of law, he shall be entitled to the 
process provided in the act (2) made to enable creditors to 

. (1) An aggregate corporation cannot be summoned as trustee ; 
nor can effects and credits in the hands of such a corporation, be 
attached under the statute. 

P. D. & C. of the U. T. Road v. N. £. M. I. C. 2 Mass. Rep.. 37. 
(2) The statute, here referred to is repealed by Stat. 1794, c- 65$ 
8. 13. However, by the fourteenth section of the last mentioned 
statute, it is enacted, that nothing therein contained shaU be con- 
strued to repeal any part of the act, entitled " an act to present fraud 

and perjury,** excepting th^t all judgpnent creditors, who, by the 
VOL. IV- 10 
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receive their just debts, out of the effects of their 
sent or absconding debtors ; and upon the agent, factor) 
or trustee's being sunfunooed in the manner the said act 
directs, all the money, goods, effects and credits in his 
hands, shall be secured to respond the judgment that 
may be given thereon, and he shall answer thereunto, at 
the first term, in case bis principal has personal or other 
sufficient and legal notice of the suit} fourteen days he- 
fore the court's sitting. 
The debtor, if taken ^^^^^^^ always, that upoD a judgnwDt creditor's pur- 
SbSSS^SSl^re'* ^^^^^ ^^^^ remedy to recover his debt, he shall, within 
•ustauileMiS^tt^* ^ seven days after the same process on the supposed agent 

debtor shall be en ti" . i i» i t .««*., . ,- • • 

tied to treble cotu. ts Served, discharge the body of the debtor (m case he is 

taken in execution on the same judgment) by a note or 
memorandum in writing, directed and delivered to the 
officer, who has him in custody, stating the reason and 
occasion of the discharge of the person of the debtor. 
And such a discharge shall not vacate, annul, or in any 
manner, injure the original judgment ; but in ease the 
judgment creditor shall not, within the seven days, dis- 
charge the person of the debtor, in' manner aforesaid^ 
the process commenced as aforesaid, shall abate, and the 
debtor shall recover treble costs. 

II. Of the service and return of the writ. 

Stat. 1794,0.65,8.1. The officer to whom such writ may be directed, shall 
^ . serve the same by attaching the goods and estate of the 

Service on the pnii- ... o o 

^*P^* principal, in his hands and possession, of the value re- 

quired, if so much can be found in his precinct, by reading 
the said writ to him, or by leaving an attested copy there- 
of at his last and usual place of abode, if he had been an 

I inhabitant or resident within this commonwealth, at any 

provisitms of that act, are entitled to the process provided in the 
act therein repealed, shall be entitled to the process therein pro- 
vided, under the same regulations and restrictions as are mention- 
ed and expressed in the said act, entitled " an act to prevent fra^^ 
ami per jury .** 



TRUSTEE PROCESS. tttl 

time wifliin tfiree years next before the suing out such 

vrrii ; and by reading the same to each of the trustees, or . , ^ 

, Service OB the tiuft. 

by leaving an attested copy thereof at such trustee's usual ^* 
place of abode. 
And in case the principal has not been an inhabitant 

Ibid* 

or resident as aforesaid, a service made on the supposed 

trustee or trustees, in manner as aforesaid, shall be pn^c^rhMbelif an 

deemed a sufficient service : which service shall be made couimonveaith wuh- 

in a certain time. 

fourteen days at the least before the day of the sitting of 
the court, to which such writ is returnable. 

And the goods, effects and credits of the principal, in 

Ibid. 

the hands and possession of his trustee or trustees, at 

the time such writ was served upon him or them, shall pnnclpirbounVin 

% t 1 1 ... 1 . r 1 • » .the hands of the trui- 

stand bound and be held to satisfy such judgment as the tee, from a certain 

, , , time. 

plamtifF shall recover afj^ainst the principal. 

And when the trustees named in such writ, do all .^.^ 

Ibid. 

dwell in one county, such writ shall be returnable in the 

. tt P 1 1 .1 . 11 Where the writ is 

county where all of the trustees dwell ; but when the returnable, 
trustees do not all dwell in one county, such writ may be 
made Returnable in any county in which any of the trus-* 
tees dwell. (3) 

(3) It is a reprehensible practice,, to insert the name of a ficti- 
tious trastee, in order to give tlie court in one county a jurisdiction 
of the suit; the principal and the other trustees living in another 
county. Barker v. Taber et al. 4 Mass. Rep. 81. 

So if one summoned as trustee out of has own county, he being 
Uie only trustee summoned, appear to the writ, and mofve to stay 
the proceedings Against him as trust ee, pr pray judgment whether 
he shall be holden ; he will be discharged, as of course, and will 
be entitled to costs, and perhaps to extra costs, within the equity 
of the statute. But if he ' does not appear, but is defaulted upon 
the original process, he cannot plead the same matter in abate- 
ment to the scire facias, but must submit to an examination : he « 
cannot still be charged beyond the value of the effects in his hands 
at the time of the first attachment. But if it appears that he had 
no effects, at that time, he will not be held to pay costs ; but will 
recover cos&, because sued out of his county. 

Wilcox V. Mills, 4 Mass. Rep. 2ia 507. 
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_. If it should 80 happen, that after the writ hai been 

Stat. 1798, c 5,1,8. *^* 

served on one or more trustees, effects are discoveredi 

Aft«?r the aervtce on • . • « « i- . • . 

a trustee, the namei m the nsods of somo Other agent or trustee ; in such 

of other trustees may , 

be niertiidfathppro- case It shall DC lawful for the plaintiff, or his attorney, to 

insert into the process the name or names of any persoa 
or persons, in whose hands or possession he or they may 
suspect that any goods,, effects^ rights or credits, oC the 
absconding debtor or principal shall have been or may be 
placed or concealed. Provided^ hovfever^ that no such 

But not after the ser- 
vice ou the principal, name or name^ shall be inserted after the said writ or 

process shall be served upon the principal or abscoodiug 
' debtor or debtors. 

III. Proceedings when the principal is absent from the 
commonwealth, at the time of the service of the writ ; 
and makes no appearance to the action. 

If the prindpal shall be absent from th^ coromoni* 
wealth, when such writ sfiall be served, the court shall 
continue the action two terms, that he may have notice ; 
unless the principal, after the service of the writ, and 
before the sitting of the court, shall have come into the 
commonwealth ; in which case, it shall be in the discre* 
tion of the court, whether to continue the action or not. 
And when the principal does not appear in his own per- 
son or by attorney, to answer such suit, the trustees or 
any of them, having goods, effects or credits of the prin- 
cipal, in his or their hands or possession, may appear in 
his behalf, and, in his name, pleadi pursue and defend to 
final judgment and execution. 

■ 

IV. Of the appearance and examination of the trus- 
tee ; and his liability for neglecting to appear.^ 

If any supposed trustee shall come into court the first 
term, and declare that he had not in his hands or pos« 

of the COTti where a . • • . • . « • 

frusue appear* the session, at the time the writ was served upon hiro, any 

first UTm and is di*- , 

fri^i^ goods, effects or credits of tlie principal, and shall there- 

upon submit himself to an examination upon oath s^nd 




_^Biita 
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if upon such examination the declaration shall be taken 
to be true* the court shall award him his legal costs, and 
issue execution therefor.(4) 

And if such trustee shall, at the time of the service of ^., 

Ibid. 

such writ, dwell in any county other than that in which 

the said writ is returnable, the court shall allow him such dweUi in a foreign 

county. 

further costs, as, with his legal costs, shall, under all the 
circumstances of the case, be a reasonable compensation 
to him for his time and expenses, in appearing and de- 
fending himself against such suit. 

And every person, resident in the county where such ^^^ 
writ shall be duly returned, who, being summoned as 

, r Of the costs whew E 

aforesaid, shall neglect to appear at the return thereof, trustee, resident in 

" * "^ the county, neelecti 

and submit to an examination, as to the supposed goods, JJ^p*" **** *"* 
effects, or credits, in his or her hands, and having no rea- 
sonable cause to the contrary, in the opinion of the court 
Tvhere the suit sh&ll be, shall be liable for all costs after- 
wards arising in such suit, to be recovered and paid out 
of his own goods and estate, in case judgment shall be 
finally rendered for the plaintiff, and unless such costs 
shall be duly recovered against the goods, effects, or 
credits of the principal, in the hands of a trustee. 

And if several persons, resident in such county, being j^^ 
duly summoned as aforesaid, shall neglect to appear, 

, . - _ . , , Of the corts where 

then judgment and execution against them, jointly, shall there are several trus- 

tees* 

be awarded for such costs i and persons, resident in other where the trostee 
counties than where the writ is returnable, shall not be jSTrrStd^fin S- 
liable for any costs arising on the original process pro- '"*""*»"• 
Tided by the act. 

(4) The answer of a trustee roust be received as true : and if he 
answer falsely, to discharge himself^ the plaintiff's only remedy is 
hy a special action on the case, pursuant to the ninth section of the 
statute. Whitman v. Hunt & a1. 4 Mass. Rep. 272, 

The exhibiting to a trustee, a letter of one not a pai'ty to the suit, 
nor claiming the property, and authenticating jts signature but not 
its contents, by the oath of the trustee, is not enough to introduce 
the contents of such letter, as facts diclosed-by such trustee. 

Stackpole v. Newnjan & al. 4 Mass. Rep. 85, 
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V. Of the chargeabiliiy of the trustee. 

No {Krson shall be considered or adjudged a truster, 
within the intent or meaning of the act, by reason or on 
account of hi* having made, given, indorsed) negotiated, 
or accepted any negotiable security whatever. 

So also, if a note, not negotiable, has been given by t!ie 

Jwui^'p^um ^''"'^^^ ^'^ ^^* principal, and the same has been assigned 

aMM Bcp.M. ^' * valuable conuderation, and notice of the aasignnient 

given to the trustee) before the service of the writ; in 

such case, the trustee shall be discharged- 

But if there be no notice of such assignraetit before the 
service of the writ, the trustee shall be held. 

So, the asMgnment must not only be known, to the 
4 UBb it<ci>. «»>.' trustee, but mustbe also disclosed by the trustee on his 
cxaminaiion, or he will be held. 

So a book debt, for goods sold is assignable in equity: 
■ndii. '^ and if an attaching creditor having knowledge of an ai- 

signment of the debt, which he attaches, believes it 
fraudutenr, he may sue the assignee as trustee, and com- 
pel a discovery. 

If one, summoned as trustee, declares that be has ac- 

iniii!'' '™'™* cepted a draught in favour of the principal, which he 

t/iinkt was payable to order, lie will be adjudged trusiee, 

having funds to respond the draught : for if the' ti'usteei 

in whose knowledge the fact ought to be, is doubtful, the 

court cannnot make any presumption in his favour. 

Where the debtor of A has made an express promise 

*. Prenr. ' * to pay the debt to A's factor, the debtor cannot be held 

as the trustee of A : for upon an express promise to pay 

the factor of any one, for the use of the principal, the 

factor may maintain an action in his own name. 

A contract to deliver specific articles, at a day posterior 
•ndoi. to the scrviceofthe writ, will render one liable as trustee. 

l)ilu.Bcp.W. 

A eontingeni credit is not attachable by virtue of tne 

ti " statute. The debt must be absolute, although the time 

of payment may be future. This construction in some 



TRUSTEE PROCESS. 1275 

measure accords with the custom of London respecting 
foreign attachments. For the foreign attachment of a 
credit is by a suit against the garoishee^ the bolder of it, 
commenced by the creditor in the name of his debtor. 
The debt attached must therefore be absolute, and even 
payable at the time of the foreign attachment. But the 
form of our process, as well as the provisions of the 
statute, admit of the attachment of a debt absolutely due, 
but payable in futuro. 

Sailors' wages, therefore, are not attachable unless the wentworth ▼. wut- 
vessel has arrived at .some port of unladmg.(5) i Mai. Hep. 47t. 

So the shippers of a cargo, under a special contract, Davis and ai. v. 
that the owners of the ship shall receive a share of the ssfa^iuplss* 
profits arising on the cargo, cannot be held as the trustees 
of the ship-owners before the termination of the voyage : 
for, until that time it is uncertain, .whether there will be 
any debt at alL(6) 

(5) ** Where an executor who was summoned as the trustee of 
a legatee, to whom a legacy was given, payable at the end of one 
year from the decease of the testator ; although the excutor, in his 
answer to the usual interrogatory, stated, that he was not certain 
there would be any thing in his hands for the payment of legfacies* 
after he should have paid the debts of the testator ; yet the action 
was sustained, and the executor adjudged to be a trustee within 
the statute." Per Sewall, J. in Went worth v. Wliittemore & aL 
1 Mass. ftep. 471. 

(6) ** The debitum in presently solvemlufn in JuturoyW\9t is liable 
to attachment, must be an absolute and not a contingent debt. That 
this is the meaning of the statute, is evident from the sixth section. 
It is there provided, that when a trustee has been examined on 

oath in the original suit, he shall not be again examined on the ^ 

jfcire facias, if-^bn the examination it appeared, that he had effects 
in his hands, but judgment on the scire facias shall be rendered on 
the first examination. Now a trustee may owe the principal a debt 
absolutely, and he may also be holden to pay him another sum on 
a contingency, which had not been detevmined at the time of the 
examination. Before the scire facias, he 'may be discharged from 
the contingent debt, the event never happening to make him abso- 
lutely liable ; and yet judgment in this case, on the scire facias^ 
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PreMott T. PaAcr, 
4 Man. Kep. 170. 
Sharp and al. r. 
Clark ami al. 
8 Mass. Hep. Of. 
Ibid. 95. 
FerPanom.C./. 



Pmcott V. Parker, 
4 Mass. Rep. 170. 



Kuld r. ShephenI, 
4 Mass. Kep. 238. 



Howell V. Freeman 

»nd al. 

3 Mass. Rep. 121. 



A judgment debtor, liable to execution) is not the trustee 
of his creditor within the statute :(7) for property liable to 
attachment, in the possession of a trustee^ must be so 
situated, that he may be able to retain il, to satisfy the 
plaintiff's judgment, against the will of the principal, and 
may justify his conduct by a defence in a suit at law. 

But if the judgment debtor, being so attached, dis- 
closes the judgment as effects or credits, of the creditor 
in his hands, he is not held to pay interest on the judg- 
ment, because he has not unjustly detained it. 

So a debtor, against whom an action is pending for the 
recovery of the debt, cannot be held as the trustee of his 
creditor, in virtue of such debt, after issue joined in such 
action and before verdict. 

So a debt due from A to B for the recovery of which^ 
an action has been commenced, and referred by a rule of 
the court, (in which rule it was agreed, that judgment 
should be entered up according to the report of the re- 
ferees, and execution issue thereon ;) is not liable to at- 
• tachment in the hands of A, at the suit of B's creditors. 

So a sheriff, havinor collected money upon an execution 

Wilder ▼. Bailey and ' © / f 

•'• p 289 ^^^ y®^ returnable, and of wiiom the money has not been 

demanded, cannot be held as the trustee, of the judgment 
creditor. 

A promise to perform labour for another to a certain 

Wngley V. Geycr and , . »-. • i • i -i i 

•1. amount, is not a credit, withm the statute, until the pro-* 

4 Mass. Rep. 102b 

mise be broken : but after the promise is broken, the 
agreed value of the labour is liable. 

One who has collected for an executor the amount due 

Cobum V. Ansart and 

#Mas5 Re 319 ^" ^ promissory note made payable to A B executor, &Cv 

must be rendered on the first examination. Therefore, to prevent 
injury, the statute must be so construed as to exclude from the 
effects and credits made liable to attachment, contingent debts, 
which may never become payable." By the court, in Frothing- 
ham & al. v. Haley & al.^Mass. Rep. 70, 71. 

(7) In Sharp & al. v. Clark & al. Parsons, C. J. said there were 
cases, in which a debt of^his description, 'was a credit, liable to 
attachment, by force of the statute. See 2 Mass. Rep. 95. 
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is liable as the trustee of A B in a suit against him for a 
demand due from him personally. 

So one} to whom real estate has been conveyed as se- pienonT.weiier, 

. ,. OcUT. iTW.inBerbi 

cunty for a debt« less than the value of the estate, is ha- •hu-e, 

^ ' 3 Matt. Rep. 564. 

ble} as trustee, for the surplus. 

VL Proceedings when the plaintiff fails of supporting 
his action against the principal ; and where he discon- 
tinues his action as against the trustee. 

Where the plaintiff does not support his action against ^^^ ^^ ^ 

the principal, and judgment be rendered that he take 

,.,,.. , „ , . Where the plaintiff 

nothmg by his wnt, the court shall award costs against faiu in \m action 

^ ^ against the principal. 

him, as well in favour of the principal, as in favour of such 
of the persons summoned as trustees severally, who have 
personally appeared in court and submitted themselves 
to an examination upon oath ; and several executions 
shall issue thereupon accordingly. 

And where all the supposed trustees, of any one or , / 

Ibid. 

more of them, come into court, and are discharged upon 

.• ^, , ^, "^ i_ 11 t j« Where the trurtee 19" 

exammation, on oath, or when the suit shall be discon-diiehargedthefint 

, , term; or the suit it 

tinued by. the plain tilt against them, or against any one discontinued as 
or more of them, the plaintiff may, notwithstanding, pro- 
ceed to trial, judgment, and execution, (8). 

Provided nevert/ielesa^ that costs shall not be awarded 

Oud 
in favour of any trustee, against whom the suit shall be 

discontinued as aforesaid, unless he come into court the !^,mi^h?ap^ar 
first term, and declare that hQ has not, in his hands ordbehai^d?"''^ 
possession, any goods, effects, or credits, of the principal, 
at the time of the service of the original writ, and there- 
upon submit himself to an examination upon oath, and 
such declaration be adjudged by the court to be true. 

(8) By an additional act, 1798, c. S, s. 1, the plaintiff shall not 
proceed in his suit against the principal, unless there shall have 
been such service of the original writ, as would have authorized 
the court to proceed to render a judgment against him, in an action 

4 

brought and commenced in the ordinary way.— See the 12th head 

under this title. 

♦ 

VOL. IV. 11 
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Ibid, fl.5. 



Ibid. t. 4. 



VII. In what cases execution shall issue against the 
goodS) &c. of the priacipali in the bands of the trustee. 

When the plaintiff shall recover judgment against, the 
principal, and there shall be one or more trustees sum* 
moned, who shall not have come into court) and discharg- 
ed themselves upon oath of being trustees, as sup*poaed 
in the writ, and against whom the suit shall not be dis- 
continued ; the court shall award execution against the 
goods, efibcts and credits of the principal, in the hands 
and possession of every such trustee, as well as against 
the body, goods tmd estate of the principal. (9) 

• 

VIII. Of the scire facias against the trustee ; and tfae 
proceedings thereupon. 

When any execution, issued as aforesaid, shall be re- 
turned not fully satisfied, by reason of the trustee not 
When jie execution discoveriug and exDosing sufficient goods, effects and 

on thenntjadgtnent, » w .» 

^udii^ Tetaniednot credits, of the principal, or by reason of the officer^s not 

finding sufficient goods and estate of the piincipal, to the 
acceptance of the plaintiJGT, to satisfy theisame ; the plain* 
tiff may sue out against the trustees, or against any one 
or more of them, jointly or severally, a writ or writs of 
scire factasi in due form of law, requiring the defendants 
in such writs ot scire facias named, to shew cause, if any 
they have, why judgment for the sums remaining unsa- 
tisfied, should not be re-entered against them. 

And if any one or more of the defendants. In such 
writs ot scire facias named, the same being returned duly 
served, shall come into court, and declare that he or 
they had not, at the time of the service of the ori^al 
writ upon them, any goods, effects or credits of the prin- 
cipal, in their hands or possession, and thereupon submit 

Ksaminationw ^^ ^^ examination upon oath ; and if, upon auch exami- 

(9) For the service pf an execution against a trustee* see tiUe 
Executions, page 531. 



Sdlrejacitu may be 
sued'out. 



Ibid. 

Appearance to the 
Kire facias. 
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oftlxQDi th? siippo9ed trustee or tru^^es %h9M appear np^ 

to be chargeable^ the court shall render ludgmenl agaiivsl 

him or thtwtkj i£ resident in the county where the origi- JSJ^^^^nd trus- 

nal process was retumablci as the ca«e may be, for costs ^*'^'***'^^^ 

eaotky ; and if not resident in such county> then the sup* 

posed trustee} so discharged, shall have costs. 

But if upon such exaaiination^ it shall appear to the ^^^ 
court, that said trustees, or any oixe o^ more of them, 
defendants as aforesaid) had lEoods* effects or credits* of cue the trustee » 

charged. 

the principal, in his or their hands, at the time of servr 
ing the original writ as aforesaid, other than such as hi^ 
or they have discovered and exposed, to be taken to sa- 
tisfy the execution, on the first judgment; then the eourt 
shall enter up judgment against him or themji to the 
amount of the svims returned unsatisfied upon the said 
execution^ if there shall appe^r^ upon &uch examioatioui 
to have been goods, effects or credit to that amount, in \ 
his or their hands, not discovered and exposed as afore* 
said ; but if nots then the court shall enter up judgment 
against him or them, to the amount of tbe said goods^ 
efiPects or creditft, in his or their handsj not discovered 
and exposed as aforesaid. 

Provided ncxfertheU^ that where any trustee has come j^^^ 
into court, upon the original process, and been examined 

Judgment in ease the 

upon oath, as aforesaid, and, upon such examination, it ^^ w" csamined 

*^ ' '. ' *^ ' at the return of the 

has appeared to the court, that such trustee had goods, ®"s*»»> procew. 
effects or credits of the principal, in his hands, at the ' 
tiaie of serving the original writ ; such trustee shall not 
be again examined on the scire facias^ but judgment.shall 
be rendered upon his examination, had as aforesaid. 

If any trustee, upon whom the writ of scire facias shall 
be served, shall not appear but shall be defaulted, he hav- 

rf ^1. 1 .. . • , Jwdgmentincase 

mg never been examined upon oath, under the original there is no appeal^ 

anee to the «ciiv 

process; he shall be deemed and taken to have had in/a»», 
his hands and possession, at the time^of the service of the 
original writ, goods, effects and credits of the principal, 
to the amount of the judgment rendered against himi 



Ibid. s. 7. 
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and judgment shall be rendered against the trustee ac*- 
corduigly. 

And where there shall be more than one defendant, in 
any such writ of aeire faciasf the court may enter up 
SJ?u^'S^?dl>* joint or several judgments, according to the circum- 

Stances of the case. 

And upon all judgments rendered upon such writs of 

Form of execution . - . • , « • • r 

iuamg oa jvogmnnu scire factasy oxecutiou shall issue, m common form, 

rendered oa tbe scire . 

/«■««• against the goods and estates, ^d, for want thereof, 

against the bodies of such person or persons, against 
whom judgments shall be so rendered. 

IX. Of the discharge of the trustee from the demands 
of the principal. 

The goods, effects and credits of an,7 person so taken 
as aforesaid by process of law, out of the hands of his 
trustee, shall for ever acquit and discharge such trusteoj 
from and against all suits, damages and demands what- 
ever, to be commenced or claimed by his principal, his 
executors or administrators, of and for the Same. 

And if any trustee shall be troubled or sued on ac- 
count of any thing by him done, pursuant to the act, he 
may plead the general issue, and give the act in evi- 
dence. (10) 

X. Proceedings when a person summoned as trustee 
shall die before examination ; or before judgment. 

Whenever any person, who shall be summoned as 
Wd. k u. trustee, as aforesaid, shall die before he may have been 

examined as aforesaid,- his executors or adipinistrators 
may appear, or, if the plaintiff think proper, may be com- 
pelled to appear, and make answer to the suit, in the 

(10) A plea in bar, that the defendant has had judgment against 
him, as trustee, is g^d ; although no execution has issued on such 
judgment, and although it does not appear that the trustee has 
paid on the judgment any part of the sum he bad in his hands, as 
trustee. Pericins v. Parker, 1 Mass. Rep. lir. 
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,tame way and manner executors or administrators are 
allowed or compelled to appear, and answer to suits and 
actions in. other cases. 

And) in the case of the death of any trustee, after such ^^ 
his examination, and previous to the rendering of final 
judgment against the principal, the executors and admi- 
nistrators of such deceased trustee shall be liable and an- 
swerable to perform whatever such trustee, by his an- 
swer^ would have been liable to do and perform, in case 
be had lived. 

XI. Liability of a trustee who makes a false answer 
upon his examination. 

Any person, summoned as a trustee as aforesaid, who- .^ 

' * ' Ibid. 8. 9. 

shall, upon such his examination, had as aforesaid, know- 
ingly and wilfully answer falsely, shall, upon conviction 
thereof in the supreme judicial court, be adjudged to be 
guilty of perjury, and be liable and subject to all the 
pains, penalties, forfeitures and disabilities thereto by law 
incident : and shall also, out of his own proper estate, be 
liable and subjected to pay to the plaintiff in the action, 
his executors or administrators, the full amount pf such 
judgment, as he, they or any of them, may have recover- 
ed against the principal, in case the same be unsatisfied ; 
otherwise such part thereof as may i:emain unsatisfied, 
together with the legal interest thereof, and double costs 
of suit, to be recovered in a special action on the case. 

XII. In what cases the plaintiff shall not proceed in 
his suit against the principal. 

Bv an additional and explanatory act, it is provided, 
that in all processes which may be brought in any court, 
wherein all the supposed trustees shall be discharged, or 
wherein the plaintiff shall discontinue his suit against all 
of thenv ; or whenever it shall appear from the record, 
that there is not any trustee in such suit ; in all such 
caseS) the plaintiff shall not proceed in his suit against 
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the priocipalf unless there shall have been such service 
of the original wrii upon the principali as would have 
authorized the court to proceed to render a judgment 
against hiniy in an action brought and commenced in the 
common and ordinary mode of process- Frovidedy tov- 
every that the principal, in such cascj may^ if be think 
proper, come into court, and take upon himself the de- 
fence of the said suit. 

• 

XIII. Of the right of the principal to a review. 

itMLrm,t.65,u9.. Any principal, against whom judgment shall be ren- 
dered, by force of the act, shall be entitled to a review, 
in like manner as is or may be by law provided, in other 
cases of personal actions, at any time within three years 
after judgment rendered, if he was absent from the com- 
monwealth during the whole time in which the action 
was pending ; but if otherwise, then his review shall be 
sued out within the time in which reviews in other cases 
are directed, by law, to be sued out. 
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TITLE CXLIX. I 

USURY. 

Usury, in its primseval sense, signifies a contract can. Diet title 
upon the loan of monef, to give the lender upon all events, 
a profit for the use of it, be that profit great or small. In 
the modern sense, usury implies the gain of an unlawful 
profit for the loan of money ; or the taking of a greater 
rate of interest than is allowable by law. 

Anciently, usury was deemed a most flagrant and abo- ^^ 
minable sin among christians : the offender was subjected 
to the censures of the church, and at his death, his chatties 
were forfeited to the king and his lands escheated to the 
lord of the fee. But according to Lord Hale, Jewish usu- , 

ry, that is, forty per cent, or more, was alone prohibited 
at common law. 

Respecting usury, considered as an offence inforo eon* 
gcientfcey there have been various opinions : some have ^ ^^ 

considered it as contrary to good conscience, while others % 

have defended it on ground at least, specious, perhaps^ 
tenable. 

Usury, however, still continues to be an offence, the 
nature and consequences of which, will be here noticed. 

1. Of the legal rate of interest. 

2. Of contracts that are void by reason of usury. s 

3. Of the nature of an usurious contract. ^ 

4. Of the proof by which an usurious contract may 
be avoided. 

5. Of the gut tarn prosecution given against usury, and 
the time, with inwhich such prosecution must be brought. 

I. Of the le^ rate of interest. 

By statute, no person or persons upon any contract 
thereafter madey Aall take, directly or indirectly, for 
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loan of any moneys, wares, merchandize, or other com- 
modities whatsoever, above the value of six fioundsj for 
the forbearance mi one hundred fiounda for a year, and 
so^ after that rate for a greater or lesser sum» or for a 
longer or shorter time. 

II. Of contracts that are void by reason of usury. 

By the same statute, all bonds, contracts, mortgages 
and assurances whatsoever, made for the payment of any 
principal or money lent, or covenanted to be lent, upon 
or for usury, whereupon or whereby there shall be re- 
served or taken above the rate oi nx fiounde in the hun- 
dred, as aforesaid, shall be utterly void. 

III. Of the nature of an usurious contract. 

« • 

In this place I shall notice some decisions on the Eng-> 
lish statutes of usury. 

Where the first bond or security is entered into bona 

cro."Er.z'.2o. ' Jide^ and the interest legally reserved; a subsequent 

agreement reserving more than legal interest on thejirst 
contract^, shall not avoid it ; though the last agreeqient is 
void under the statute. 

Where the lender of the money compelled the bor- 

oiu*^'7or°"*^* rower, to take goods considerably above their value in 

the form of a sale ; and afterwards had them re*purchas- 
ed at a lower price, whereby he reserved to himself a 
greater profit than the legal rate of interest would amount 
to, it was adjudged to be usurious. 

Bcdo V. Sftimdenoo, ^^ whcre illegal interest was reserved in the form of 

cro. Jac44o. ^^^^ ^^^ ^ house ; it was held to be usury. 

If by any possibility, above legal interest can be re- 
^ ^' ceived on the contract, it shall be deemed usury ; for un- 

certainty of receiving does not prevent it from being so 
deemed an usurious contract. 

As where the bond reserved ten fiounda for the for- 
cro.*KiiI'643. ^ bearance of twenty fiounda for one year, if the son of A 

was then alivey though the life of the son of A was un- 
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eertaiii) and «o the interest might vrhoUy be lost, yet as 
by his living, above legal interest was to be paid ; it was * ^"- '•• 
held to be usury : and for a further reason, that if the 
uncertainty of life might be allowed as an evasion, the ^ 
interest might be reserved on the contingency of many 
lives, which would amount to a certainty. 

For the rule h general, that where the principal is 
safe, and the Interest only hazarded ; if that is more than I l^j'J; . ^ 

' ' 1 SkL 87, 5. V. 

legal, the contract is usurious. 

For no contract shall be deemed usurious in which the sharpiey r. Htnvi» 
lender runs the risque of loosing his principal, however f sijf 27.*^' 
large the interest reserved may be. As in the case of 
lending on bottomry or at respondentia, in which case, 
though the interests reserved far exceeds what is legal, ^ 
yet is the contract good. 

So where Mr. Sfiencer borrowed 5000/. of the defen- , «^ . - , , , . 

* L.Chevtetfieldandal. 

dant, for which he gave his bond for 10,000/. payable on ^ "l^^**"**' ^' 
the contingency of his surviving the dutchess of Marl' 1 Atk.*304,'s. c. 

... I. - cited in 

borough^ though there was a great disparity of age ; he s £«p. nig. \z% 
being but 30 years of age, and she 70, so that the con- 
tingency of his dying first appeared so slender, yet it be- 
ing proved that he was of a very bad constitution ; it was, ^ 
on a solemn hearing, adjudged a fair contingency, and 
though the sum reserved far exceeded legal interest, yet 
as defendant run the risque of losing both principal and 
interest, it was adjudged not to be usurious. 

But where the contingency upon which the defendant ^^y^^^ ^ ^^^ 
is to lose the money is so very slight, that it appears to ^*p* ^'*' 
be merely an evasion ; as if it was on the contingency of 
a young and healthy person dying within three months : 
this shall be deemed usurious. 

Upon this ground it is, that the grant of an annuity at p,,B„,„e. j 
ever so great an under price, is not usury, because the jBipin^.w?'** 
principal is absolutely sunk and gone to the lender. 

And though there be a certain value for such things, ^ ^ .^ „. ^ 

^ ° ' TanfieM V. Finely 

and the sum given much below it, it is not usury unless ^"*" ^*^ ''• 
there is some secret contract to r^pay the principal, 

VOL. IV. 12 



1286 



USURY. 



Rirhanls v. Browii, 
Cowp. 770. 



"Murray v. Hardine, 
3 Wils. 390. 



So that in cases of loans in this form, the question 
turns upon) whether there was a fair purchase of an an- 
nuity, or a real loan of money under the colour of an 
annuity ; for if the substance of the agreement was for a 
loan, a slight, colourable contingency shall not take the 
agreement out of the statute of usury, where above legal 
interest has bees reserved. 

But where the grant was in the form of an annuity^ 
and there was a clause in the deed, that the borrower 
might repay the sum given for the annuity at a future 
period, which would seem to make the sum advanced a 
loan and the annuity interest; yet- the court held it not 
to be usury ; for the repayment was casual and depended 
on the borrower (the grantor) himself, so that it was not 
in the lender's power to have his money at all events ; so 
that, as to him, the principal was gone. 

A note may be sold at a greater discount than the legal 
interest, without being usurious. This generally happens, 

Per Parsons, C. J. m . .i.i !«■ f i. <•■ •<•« 

delivering the opinion when the holder doubts the solidity of the parties holden 

of the court, in 

chupchiii V. suter, to pay ; and therefore sells it without his own guaranty, 

at a greater than the legal discount, on account of the 
hazard. 



Slat. 178?, C. 55, s. 2. 



IV. Of the proof by which an usurious contract may 
be avoided. 

Besides the ordinary mode in which usury may be 
proved, viz. by the testimony of disinterested witnesses,( 1 ) 
our statute has provided, that when and so often as any 
person or persons are or shall be sued on any bond, con- 
tract, mortgage, or assurance whatsoever, for the pay- 
ment of any moneys, wares, merchandize, or other com- 
modities whatsoever, whereby or wherein any sum is 
given, secured, or taken for the forbearing, or giving day 
of payment for a longer or shorter time; then^ and in such 



(1) Indorsers of a negotiable security are Incompetent witnesses 
to prove it usurious. Churchill v. Suter, 4 Mass. Rep. 156. 
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case} (the creditor being aliveO if the debtor or d^^^^*'* ,j^^^,„t ^d^ijied 
shall come into court where the said cause is to be tried, ****"• **'^' 
and shall offer to make oath, and if required by the court, 
shall actually swear to the same, that there is taken, re- 
served, or secured by such bond, contract, or assurance, 
above the rate of aia: pounds in the hundred^ for the for- 
bearance of the property actually lent or sold, whether 
it be in money or other things, for one year, and so after 
that rate for a greater or lesser sum, or for a longer or 
shorter time, or that the creditor or creditors have re- 
ceived more than at the rate of six fiounda in the hundred^ 
for the loan or forbearance of the moneys or other things 
actually lent or sold ; such bond, contract, mortgage, or 
assurance, shall be utterly void, and the debtor fully and 
absolutely discharged from the payment of any moneys, 
goods, or other things lent, exchanged, bargained, sold, 
or agreed for as aforesaid, unless the creditor or credi- „ . , , . .^. 

^ ' Unlets the plaintift* 

tors will swear that he, she, or they have not directly or jj|j^*»*'^ * *^°"*™*'y 
indirectly, wittingly taken or received more than after 
the rate of six fiounds in the hundred^ for forbearance or 
giving day of payment ; and that by such bond, contract, 
mortgage, or assurance, there is not reserved, secured, 
or taken, more than after the rate of six per cent, for for- 
bearance or giving day of payment for the goods, moneys, 
or other things actually lent or sold.(2) 

V. Of the qui tarn prosecution given against usury, 
and the time, within which such prosecution must be 
brought. 

All and every person and persons, who shall, upon any 

Slat. 1733,0.55, «. 1. 

contract take, accept, and receive by way and means of ^„j^ prosecution. 

(2) In an action by the indorsee of a proroi^ory note against the 
promisor, the defendant cannot tender his oath in verification of a ^ 
plea of usury under the statute : and Per Cur. " His i-emedy is by 
pleading usury to the country, and submitting his evidence to a 
jury. Indeed it is to be wished that in all cases this trial by the 
oath of the parties might be abolished, as it creates a temptation 
to commit the horrible crime of perjury.*' 

Churchill v. Suter, 4 Mass. Rep. 156. 
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^atif corrupt bargaini loani or exchangoy or by covin or 
deceitfol conveyance, or by any other ways or means 
whatsoever, for the forbearing or giving day of payment 
for one whole year, of and for their money, or other 
thing or things, above the sum of six fioundsj for the for- 
bearing of one hundred pountU for a year, and so after that 
rate for a greater or lesser sum, or for a longer or shorter 
time, shall forfeit and lose for every such offence the 
full value of the goods and moneys, or other things so 
lent, exchanged, bargained, sold or agreed for, to be re- 
covered by indictment, or action of the case, one moiety 
thereof to the use of this commonwealth, and the other 
moiety to him or them who prosecutes, compbdnsi or 
sues for the same. 
The time within ^^^ prosecution, if qui tanif must be commenced with- 

SimeneS?' ** ^^ o"© Y^ar ucxt after the offence committed, and in de- 
fault of such pursuit, then the same shall be hadybrought, 
or prosecuted for the commonwealth, at any time within 
two years after the offence committed. 



ttat. 1788, C. 12, t. 1. 
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TITLE CL. 



WASTE. 



2 Bl. Com. 281. 



Waste is an injury committed on real property, and 3 g, com,833. 
«ronsists in a spoil and destruction of the estate, either in 
houses, woods, or lands; by demolishing not the tem- 
porary profits only, but the very substance of the thing, 
thereby rendering it wild and desolate ; which the com- 
mon law expresses very significantly by the word vaatum, 

1 . What acts shall be deemed waste. 

2. Of the persons by and against whom an action of 
waste may be brought. 

3. Of the pleadings. 

I. What acts shall be deemed waste. 

Waste is either voluntary^ which is a crime of com- 
mission, as by pulling down a house ; or it is fiermaaivey 
which is a matter of omission only, as to suffer it to fall 
for want of necessary reparations. 

Whatever does a lasting damage to the freehold or in- 
heritance is waste: therefore removing wainscot, floors, 
or other things once fixed to the freehold of a house is 
waste. 

But if a house be destroyed by lightning, tempest, or 
the like it is no waste ; for it is the act of Providence. 

Timber is deemed, in law, a part of the inheritance ; 
therefore to cut down such trees, or top them, or do any 
other act whereby the timber may decay, is waste. 

But underwood the tenant may cut down, at any sea--j. 
sonable time that he pleases; and may take sufficient 
estovers, of common right, for house-bote and cart-bote, 
unless restrained by particular covenants and exceptions.. 



mid. 



Ibid. 



Ibid. 



IbfaLm. 



Sul. Hist U T. 335. 
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In England) to convert woodf meadoW) or paslurei into 
arable ; to turn arable meadow or pasture into woodland ; 
or to turn arable or woodland into meadow or pasture ; 
are^ all of them waste. 

But) in this country, the course of husbandry allows 
of the changing of mowing into tillage, and of tillage into 
mowing ; and in such cases, there can be no charge of 
waste. 

To open the land to search for mines of metal, coal, 
&c. is waste ; for that is a detriment to the inheritance : 
but if the pits or mines were open before, it is no waste 
for the tenant to continue digging them for his own use ; 
for it is now become the mere annual profit of the land. 

II. Of the persons by and against whom an action of 
waste may be brought. 

Gun. Diet utie waste. T^^^^ action must be brought by him, who hath the im- 
mediate estate of inheritance in fee simple or fee tail ; 
and is maintainable by the heir for waste committed in 
the time of the ancestors, as well as for waste committed 
in his own time. 

sBi. Com. 282, 383. Wasto Ucs agaiust tenant by the curtesy, tenant in 

dower, and also against any tenant for life whose estate is 
conventional : but it does not lie against tenant in tail. 

So, by statute, no woman that shall be endowed of any 
lands, tenements, or hereditaments, shall suffer any strip 
or waste thereon, upon penalty of forfeiting the part of 
the estate upon which such ^trip or waste shall be made, 
and the damages assessed for waste, to him or them that 
have the immediate estate of freehold or inheritance, in 
remainder or reversion, by an action of waste to be 
brought therefor. And all tenants in dower sl\all main- 
tain the houses and tenements with the fences and ap- 
purtenances, whereof they may be endowed, in good re- 
pair during the term, and shall leave the same so, at the 
expiration thereof. 

So shall the otlier tenants forfeit the place wherein the 
waste is committed, and also be answerable in damages. 



Stat 1783, c. 40, s. 3. 



S BL Com. 293. 
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Wast6 also lies against tenant for years ; but not afrainst ., .u- .-« *. 

3 BM« AMs 400* 473* 

tenant at will ; in this last case, the action must be tres- 
pass. 

So an action for waste will lie in certain cases, by a stat.i785,e.6s. 
joint-tenant, tenant in common, or coparcener, against 
his companion.(l) 

m 

III. Of the pleadings. 

The general issue in this action is nul wasu^ or that „. ^ « ^ *,, . 

o ' Story^ Plead. fiSJ, in 

the defendant did not commit waste: and as this piea"**'^^'"*^"*-**'^' 
admits nothing, but puts the whole declaration in issue, 
the plaintiff must therefore prove his title as laid in the 
declaration, and also the kind of waste stated ; otherwise 
there will be a variance. 
Upon this plea, the defendant may give in evidence ^.^ . 

' " Ibia* cites 

any thing that proves it to be no waste, as that it happen- ^'^^ >>'• 
ed by tempest, lightning, enemies, and the like ; or that 
the lessor himself committed the waste. 

But wlyre the defendant has matter of excuse or jus- 
tification, as where he cut for repairs, or for necessary co. lit. sss, %. co. 

Ent 70^ 2 Lut. 

botes, he must plead these matters specially, and cannot 1540. s&aund. 239, ■. 

' ^ ^ * ' note (5> 5 Com. Dif • 

give them in evidence on the general issue. pietfLs.0.7. 

(1) See title Joint-Tenants, Tenants in Common, and 
Coparceners. See also title Trespass. 
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WILLS. 

JL WILL or testament, so called because it is teatatio 
mentisy is the legal declaration of a man's intentions) re- 
lative to the disposition of his estate^ which he wills to be 
performed after his death. 

A disposition of real estate is called a devise; but a 
Bum'iDict. disposition oifieraonal estate is called a legacy. 

Wills are divided into two sorts \ noritten and verbal or 
^BLCoouMo. nuncufiative i of which, the former is committed to writh- 
ing, the latter depends merely upon oral evidence, being 
declared by the testator, in extremia^ before a sufficient 
number of witnesses, and afterwards reduced tg writing. 
A codicil (cocUciUuaj a little book or writing) is a sup- 
plement to a will ; or an addition made by the testator, 
and annexed to, and to be taken as part of a testament : 
being for its explanation or alteration, or to make some 
addition to, or else some subtraction from, the former 
disposition of the testator. 

1. Of the capacity of the testator to make a will. 

2. Of wills obtained by deceitful practices, 

3. Of the legal execution of a will* 

4. What shall be deemed a sufficient signing by the 
testator and what by the witnesses. 

5. What shall be deemed an attestation in the testator's 
presence. 

6. Of the competency of the witnesses. 

7. Of the proof of the execution by the witnesses. 

8. Of the publication and republication of a will. 

9. Of express revocations, or cancelling of wills. 
10« Of implied revocations* 
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Tl. Of nuncupative wills. 

12* Of the construction of wills. 

13. Of legacies. 

14. Of the right of such children, whom the testator 
has neglected in his will, to a portion of the teatator's 
estate ; and herein of posthumous children. 

I. Of the capacity of the testator to make a will. 

Any unsoundness of mind disqualifies a person from ^j^ ntg ^i^' 
making a will. And it is not sufficient that the tes- 
tator be of such understanding or memory when he 
makes his will, as to be able to answer common or fami- 
liar questions, but he should have a disposing memory, 
that is, such as would enable him to dispose of his lands 
with understanding and reason* 

So madmen, or otherwise non comfiosj idiots or natural 

. a BL Conn. 4197. 

fools, persons grown childish by reason of old age or dis- 
temper, such as have their senses besotted with drun- 
kenness, all these are incapable, by reason of mental dis- 
ability^ to make any will so long as such disability lasts. 

So per^pns deaf, dumb and blind come under this pre- ^^ j^ ^^ 
dicament of idiocy, as wanting those senses, by which 
the mind is furnished with ideas. (1) 

(1) When the question of sanity of the testator comes before the 
supreme court of probate, the court direct an issue to the jury. In 
Phelps and others y. Hartwell, 1 Mass. Rep. 71. the appellee be- 
gan the pleadings by affirming the sanity ; but in Blaney v. Sargeant, 
1 Mass. Rep. 335. the appellant beg^an the pleadings, by denying* 
the sanity. Afterwards in Buckminster et al. v. Perry, 4 Mass. Rep. 
594. the counsel for the appellant inquired in what manner the 
question was to be brought before the court and jury, as it ap- 
peared that two forms had been used. The Chief Justice said, 
the proper form was for the appellants to make their objection in 
Hie manner of a p^ea, to which the appellee was to reply. The 
will, he added, is to be proved ab initio dh the trial, as if the ques- 
tion had originated here ; and as the appellee was to have the fff- 
il^mative side of the isi^ue, he would open and clo3.e> 
VOL. IV. 13 
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Ibid. 196. 



1294 WILLS. 

staM7S3,c.24,$.i. ^y Statute it is enacted, that every person lawfullf 

seized of any lands, tenements or hereditaments, withii> 
this state, in his or her own right, in fee simple, or for 
life or lives of another person or persons, of the age 
of twenty-gne years and upwards, and of sane mind, 
shall have power to give^ dispose of and devise the samcy 
as well by last will and testament in writing, as otherwise 
, by any act executed in hi« or her lifetime, to and among 

his or her children, or others, as he or she shall think fit. 
If a person under the age of twenty-one makes his 
will, and dies after he has attained that age, the will is 
void. But if he publishes it after he has attained his 
age of twenty-one yearS) such publication shall make the 
will valid and good. 

But where a man under age made his will, and afler 
full age he declared, in the presence of several wiinesses, 
that the will should stand good ; it was nevertheless held 
void, by reason that when first published, testator was an 
infant, and this was no publication. 

The day of the birth is exclusive, that is, if a person 
is born the first of February^ at eleven at night, and the 
last day o{ January ^ in the twenty-first year of his age, at 
one o'clock of the morning, makes his will and dies, it is 
a good will to pass his lands, for he was then of full age. 
i;,-kl ^ut it is to be observed, that this incapacity to devise 

under the age of twenty-one years, extends only to cases 
of estates in fee simple. For 'terms of years, and chat- 
tel interests may be devised by males at the age of four- 
teen years, and females at the age of twelve. 

As to femes covert or married women, though by sta- 
tute they are not expressly excluded, yet the legislature 
could not intend to authorize femes covert to devise real 
estate. Their incapacity, therefore, remains as at com- 
mon law. 

Kfeme covert^ therefore, during coverture cannot make 
a will : but in her marriage settlement she may resef ve 



Ibid. 



Sttl. H. L. T. 133. 



2 Esp. Dig. 197. 
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« power of making a will) which shall operate as an ap- 
pointment, and probate be granted of it* 

II. Of wills obtained by deceitful practices. / 

The testator at the time of making his will must have 
^nimum Testandiy that is a mind or serious intentioi^ to wiu«, etc. (c.i 
make such will. 

For it is the mind, not the words of the testator, that 
gives life to the will : since if a man rashly, unadvisedly} 
jestingly or boastingly, and not seriously, writes or say$, 
that such a one shall be his executor, or have all hb 
goods, or that he will give to such a one such a thing ; 
this is no will, nor to be regarded. 

It' is also essential that the mind of the testator, in 

lUd. 

making his will, be free, and not moved by fear, fraud 
or flattery. 
For when a testator is moved to make his testament „. 

Ibid, 

by fear, or circumvented by fraud, or overcome by immo- 
derate flattery, the same is void> or at les^st voidable by 
exception. 

And, therefore, if a man, by occasion of some present 

Ibid. 

fear or violence, or threatening of future evils, does at 
the same time, or afterwards by the same motive, make 
a will, it is void, not only as to him 'tliat puts him so in 
fear, but as to all others ; although the testator confirms 
it with an oath ; but if the cause of fear be some vain 
matter, or, being weighty, is removed, and the testator 
afterwards, when the fear is past, confirms the testa- 
ment, in this case, perhaps, the will may be good. 
And if a man, by occasion of some fraud or deceit, be 

Ibid. 

moved to make a will, if the deceit be such as may move 
a prudent man or woman, and if the end be evil also, the 
will is void, or voidable at the least ; but if the deceit be 
light and small, or if it be to a good end, as where a man 
is about to giv^ all his estate to some lewd person, from 
his wife and children, and they persuade the testator, that 
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the lewd fellow is dead, or the like^ and thereby procure 
him to give his estate to theni) this is a good will. 

And one may by honest intercessions, and modest per- 
suasions, procure another to make himself or a stranger 
executor to him^ or.the like, and this will not hurt the 
wifl ; also a man may use fair and flattering speeches to 
move the testator to make his will, and to give his estate 
unto himself, or some friend of his ; except it be in case 
where the flatterer first threatens him, or.putshimin 
fear, or to his flattery joins fraud and deceit, or where 
the testator is a person of weak judgment, or under the 
government of the flatterer, or in danger from him ; as 
when the physician shall persuade his patient under his 
hand, to make his will, and give his estate to himself: 
or the wife attending on her husband in his sickness 
shall neglect him, and in the mean time flatter him to 
give her all : or where the persuader is importunate, and 
will have no denial ; or where there is another testament 
made before ; for in all these cases the will will be in 
/ danger to be avoided. 

If I be much privy to another man's mind, and he tells 
me often in his health how he intends to settle his estate, 
and he being sick, I, of my own head, draw a will ac- 
cording to his mind before declared to me, and bring 
it to him, and ask him, whether this shall be his will 
or no ? and he considers it, and then delivers it back to 
me, and says yes ; this is a good will. But if otherwise, 
some friends of a sick man, of their own heads, shall 
make a will, and bring it to' a man in extremity of sick- 
ness, and read it to him, and ask him whether this shall 
be his will ? and he says yes, yes : or if a man be in great 
extremity, and his friends press him much, and so wrest 
words from him ; especially if it be in advantage of them, 
or some friends of theirs ; in these cases, the wills are 
very suspicious. 
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in. Of the legal execution of a will. 

A testament of chattels, written in the testator's own 
hand, though it has neither his name nor seal to it, nor 
witnesses present to its publication, is good ; provided 
sufficient proof can be had that it is his hand writing : and 
though written in another man's hand, and never signed 
by the testator, yet if proved to be according to his in* 
structions and approved by him, it hath been held a good 
testament of the personal estate. Yet it is the safer and 
more prudent way, and leaves less in the breast of the 
judge, if it be signed or sealed by the testator, and pub*- 
lished in the presence of witnesses ; which last was 
always required in the time of firacton ; or rather, hei 
in this respect, has implicitly copied the rule of the 
civil law. 

But in a devise of real estate, the law is much more „^ ^ „., ., ^ 

Stat 2783, e. S4i s.^ 

particular, and requires numerous solemnities, for by 
statute it is en^^cted, that all devises and bequests of any 
lands or tenements shall be in writing, and signed by the 
party so devising the same, or by some person in his 
presence, and by his express direction, and shall be at- 
tested and subscribed in the presence of the said devisor, 
by three or more credible witnesses, or else shall be ut- 
terly void and of no effect. (2) 

The above provision is copied from the English stat. ' 
39 Car. 2, c. 3. called the statute of frauds ; the English 

(2) In Chase et a1. v. Lincoln, 3 Mass. Rep. 237. the court ob- 
served that the legislature, in requiring three subscribing witnesses 
to a will, did not contemplate the mere formality of signing their 
names. An idiot might do this. These witnesses are placed 
round the testator to ascertain and judge of his capacity, and the 
heir has a right to insist on the testimony of all the three witnesses 
to be gfiven to the jury. They must, therefore, all be produced, if 
living and under the power of the court. If it be impossible to 
procure any one of them, the court will proceed without him ex 
necessitate reu But where no such impossibility appears, the not 
producing him may lead to a presumption that bis testimony, if 
produced, would be unfavoarable to the probate of the will. 
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decisions upon which will strictly apply to our own sta* 
tute, and will, therefore, be noticed in their proper place. 

Our jBtatute has further provided, that any will in writ- 
ing thereafter offered for probate, which purports a dis- 
position of both real and personal estate, that shall notbe 
attested and subscribed as the act directs, for the devis- 
ing of lands, tenements, and hereditaments, shall not be 
approved and allowed as a testament of personal estate 
only. 

So by a subsequent statute, no foreign will shall be 
valid that is not attested and subscribed in the manner 
the laws of tliis commonwealth direct. 

At common law, the execution of the wilU and the tes- 
tator's capacity, may be tried on every issue taken on the 
title of lands claimed under it. This inconvenience is 
done away by our statute ; and one trial closes all ques- 
tions upon the formality of the execution, and the capa- 
city of the testator. 

IV. What shall be deemed a sufficient signing by the 
testator, and what by the witnesses. 

It is not necessary that the witnesses should see the 

SEsiN Dig. 183. cites .».«...*. 

stonehoase V.Evelyn, testator Sign. It IS sumcicnt if the testator owns to the 

«P.Wms.253. ^ ... 

witnesses, that it is his name which is subscribed to the 

will, and that they subscribe their names in his presence. 

It is not necessary that the witnesses should attest in 

IbuL cites 

5 Burr. 1775. the preseucc of eadh other ; or that the testator should 

Pe«te V. Ongly, *^ 

c«m. 177. declare the instrument executed to be his Will ; or that 

the witnesses should attest every page, or sh^et, or folio 
of it ; or that they should know the contents of it ; or that 
each sheet, folio, or page should be particularly shewn 
to them. 
„ , And therefore where Sir Thomas Chitty made his 

Soad V. Seawall aud ' , 

?Bnrr.i773. ^^^^' Consisting of two sheets of paper, all in his own 

hand writing, and signed his name to each, and al^o made 
a codicil on a single sheet, which he signed. He called 
in a person, shewed him the will in the two sheets^ and 
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the codicil, and said it was his will, and signed by hini} 
and desired him to attest them, whicli he did. Two 
other persons were then called in ; to them he shewed 
tiie last sheet of his will und the Codicil, which he sealed 
before them, and they attested them, but these witnesses 
never saw the first sheet of the will, it was not produced 
to fhem, nor did any paper then lie on the table. But 
after the testator's death both the sheets were found in 
the testator's bureau, wrapped up together with the co- 
dicil. The court were of opinion, that if the first sheet 
was in the room when tne two last witnesses signed, that 
the will was well executed, and that it was proper matter 
to be left to a jury, whether in fact it was so or not> 
though there seemed circumstances sufficient in the case 
to ground a presumption that the will was in the room at 
the time. 

So where testator wrote a will in which he devised a 

Carieten ex diou 

freehold estate, and signed it, but no witness then attested J^rJ^'» ^' Gnffln. 

*^ I JBurr. 540. 

it : two years after he added a codicil on the same sheet 
of paper, disposing of some personal property ; and this 
was subscribed by three witnesses. It was determined 
that this signing had reference to the first devise, and 
that the whole was to be considered as one willj attested 
properly, though made at different times. 

It is not necessary that the three witnesses should all ^ ^ j^, ^^ 
be present together at the time that the testator executes 
his will. 

For where it was found by a special verdict, that the ^^ ^^ 
testator signed and executed his will in December^ ^^^^ATtl'.l^nVxl'!^ 
in the presence of two witnesses, who attested the same^^'*'*"*'^^^ 
in his presence, and that afterwards in the year 17S9, that 
lie went over his name with a pen in the presence of 
another witness, who attested it at testator's request. 
Lee, C. J. and the court were of opinion, that the will 
vas well executed, and that it was not required by the 
statute of frauds, that the witnesses should all be present 
at the same time. 
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Bat where the attestation is by witnesses at different 
times, the testator must do some act of execution, or ac- 
knowledge the signature of his name in the presence of 
each. 
sEsp.D« 185, cites ^°^ where the testatrix executed her will, in the pre- 
^AdL nS'''*' sence of two witnesses, and afterwards in the presence of 

the third, said, this is my will, and desired he would 
attest it ; but did not say that the name subscribed was 
her hand-writing, or put her seal on it ; Lord Hardwicke 
was inclined to think that this was not a sufficient execu- 
tion of the will by the testatrix^ under the statute. 

So where the witnesses attest the will separately, it 
must be the same will or instrumettt which they attest, 
for their attestations to different papers shall not be put 
together, so as to make a good attestation. 

For where testator made his will in writinc:, subscribed 

Ibid, cftes , . ^ 

Leav.ubb, by two witnesses, and devised all his lands to W R and 

Carth. 35. r 

fthow.w. 88,s.c. afterwards made a codicil, in which the will was recited, 

and this also was attested by two witnesses, one of which 
had been a witness to the will, but the other was a new 
one : the question was, if this was a sufficient attestation 
by three witnesses under the statute. And the court held 
that it was not. 

So where testator had made his will, but n6t witnessed. 

Ibid, cites 

^f?:^'"i'^"™**» and afterwards made a codicil, which he expressed to be 

Glib. £q. Rep. 5. * 

a codicil to his last will, this was executed by three wit- 
nesses ; it was held not to be a sufficient attestation of 
the will, it not appearing to have been produce'd when 
the will was signed. 
Biui. 186 cites ^^ ^^^ formerly an opinion that sealing a will by a tes- 

f ^y JaS]^"* tator, was a sufficient signing within the statute : but that 

doctrine has since been over-ruled, and the courts have 
held that sealing without signing, is not a^sufficient exe- 
cution of a will. 

But where the testator's will was written in his own 

Ibid. 

i4?mayne T.Stanley, ^^^d, and began « I Johu Stanley, &c." But his name 
Lu^ywe/ ^^' "^' was not subscribed to it, but the will was sealed j it was 
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adjudged to be a good signing within the statu te^ which 
did not direct whether the signing was to be at the top 
or bottom of the will. 

V. What shall be deemed an attestation in the testa^ 
tor's presence. 

The statute required the will to be attested in the tes- ^,. ,.. 

^ Ibid. 1«7. 

tator's presence, to prevent the obtruding another will in 
the place of the true one. It therefore i$ sufficient if the 
testator might see the MNltnesses sign it) it is not necessary 
that he should actually see them sign it ; for then if a 
man should turn his back or look off, it would vitiate the 
will. I 

It was therefore in this case held to be a E:ood execu- 

^ Ibid, ehet 

tion and signing by the witnesses within the statute, IJjJ^Jg.®******^' 

where the testator desired the witnesses to go into another 

room, seven yards distant, to attest the will, in which 

there was a window broken, through which the testator 

might see them. So where the witnesses signed in the 

room with the testator, he being sick in bed, and the cur- 

tains drawn, yet was the execution good. 

And in a more modern case this doctrine was recoe:- 

** IbkL cites 

Tiized. Where the testatrix having given instructions t0\^®"^jgj^^^ 
her attorney to prepare her will, came to his office to 
execute it, but being asthmatic and unable to bear the 
beat of the office, she went into her carriage, the wit- 
nesses attending her to it, and saw her sign it, and thea 
they returned into the office to attest it; the question 
-was, whether this was a proper attestation in the testa- 
trix's presence. But it being proved that the carriage 
was put back to the office window, through which it was 
sworn by a person in the carriage, that the testatiix 
might have seen the witnesses sign ; the chancellor was 
of opinion, that the will was well executed. 

These cases go on the presumption that as the testa- 
tor might have seen the attestation, that the court will 
sot presume, that he did not, but where that presurap- 

VOL. IV. 14 
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tion cannot be admitted, there the attestation shall be 
deemed defectives and the will not properly executed. 
For where in ejectment by the heir at law againu the 
Cues Eccteton T. devisee, the plaintiff to destroy the will under which the 
c^rth^Tofkc. called defendant claimed, produced a subsequent will, attested 
isho5?!^i' ******** by three witnesses, who proved the signing of the testa- 
derick, tor in their presence, but that they had signed not in the 

room with him, but in the hall, which was distant from 
the room where he was, and where he could not pos- 
sibly see them sign ; this was held not to be a sufficient 
attestation within the statute, and the will void. 
j^ And the bare subscribing of a will by the witnesses in 

ca« longfowi T. ^jjg same room with the testator, does not necessarily 
s Re>. '"^ imply it to be in the testator's presence ; for it might he 

done clandestinely and fraudulently in a corner of the 
room, without his knowledge of what was doing. There 
should be some circumstances to shew that testator knew 
what was doing. As in this case making a request to 
the witness to sign the will was held to be sufficient. 
^^ jjj For it is essentially necessary to the good attestation of 

a will, that it is executed with the testator^s knowledge. 

For where a will was drawn by the directions of the 

cit« Rfifht ex dim. testator, and read over to him m the presence of the three 

Carter V. Pr»«C, '^ ^ 

BougL829. witnesses, who afterwards subscribed it; he signed the 

two first sheets, and attempted to sign the third, but be- 
ing unable from weakness, he said, ^' I cannot do it, but 
it is may will." When the witnesses returned again, 
the testator was in a state of insensibility, nevertheless 
the witnesses then subscribed their names, and he died 
in two days after. This was held not to be a sufficient at- 
testation within the statute. For it could not be said to 
be executed in the presence of the testator, who was at 
that time void of perception and understanding. 

VI. Of the competency of the witnesses. 

» 

The statute requires that the witnesses be credible ; 

^ Esp. Dig;. 190. - , r 1 r ^ . 

they miist, therefore, be free from interest, nor must be 
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stained by a conviction of an infamous crinie. Upon the 
Stat, of Car. it has been decided by the English courtSi 
that when a person is to derive any benefit tinder the 
will, whereby he becomes interested in establisliing itf 
he is an incompetent witness under the statute. 

Afterwards, however, the stat. 25 Geo. 2, c. 6. took niid.]9i« 
from the subscribing witness his interest, by depriving 
him of the beneficial devise, and declared him to be 
competent. 

And now by our own statute it is provided, that if any jug^^iTss c.H«-U' 
person hath attested or shall attest the execution of any 
will or codicil, to whom any beneficial devise, legacy, 
estate, interest, gift or appointment of, or affecting any 
real or persona] estate, (other than and except charges on 
lands, tenements or hereditaments, for the payment of any 
debt or debts) shall be thereby given or made, such devisey 
legacy, estate, interest, gift or appointment, shall) so far 
only" as concerns such person attesting the Execution of 
6uch will or codicil, or any person claiming under him^ 
be utterly void, and such person shall be admitted as a 
witness to the execution of such will or codicil, such de- 
vise, legacy, estate^ interest, gifl or appointment, not- 
withstanding. 

In case, by any will or codicil already made or here- -^ ^ , 
after to be made, any lands, tenements or hereditaments, 
are or shall be charged, with any debt or debts, and any 
creditor whose debt is so charged hath attested or shall ^ 
attest the execution of such will or codicil, every such 
creditor, notwithstanding such charge^ shall be admitted 
as a witness to the execution of such will or codicil. 

If any person hath attested or shall attest the execu- 
tioh of any will or codicil, to whom any legacy or bequest 
is or shall be thereby given, and such person, before he 
or she shall give his or her testimony concerning the 
execution of any such will or codicil, shall have been 
paid, or have accepted or released, or shall refuse to ac- 
cept such legacy or bequest, upon tender thereof, such 
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person shall be admitted as a witness to the execution 9f 
such will or codicil* notwithstanding such legacy or be- 
quest. Provided always^ that the credit of such witnesses 
as aforesaid, shall be subject to the consideration of the 
court or jury, before whom such witness or witnesses 
may l^ examined, or his or her testimony or attestation 
made use of, in like manner, to all intents and purposes, 
as the credit of other witnesses in all other cases ought 
to be considered of and determined. 

In case any legatee as aforesaid, who bath attested the 
execution of any will or codicil already made, or shall 
attest the execution of any will or codicil which shall 
hereafter be made, shall have died in the life time of the 
testator, or before be or she shall have received or 
released the legacy or bequest so given him or her 
as aforesaid, and before he or sKe shall have refused 
to receive such legacy or bequest on tender made 
thereof, siiih. legatee shall be deemed a legal witness to 
the execution of such will or codicil, within the intent 
of this act, notwithstanding such legacy or bequest. 

No person to whom any 'beneficial estate, interest] gift, 
«• i«' or appointment, sbaU be given or made, which is enact- 

ed to be null and void as aforesaid, or who shall have re- 
fused to receive any such legacy or bequest on tender 
made aS aforesaid, and who shall have been examined as 
a witness concerning the execution of such will or codi- 
cil, bhall, after he or she shall have been so examined, 
demand or receive any profit or benefit of or from any- 
such estate, interest, gift, or appointment, so given or 
made to him or her, in and by any such wiU or codicil^ 
or demand, receive or accept from any person or persons 
whatsoever, any such legacy bir bequest, or any satis* 
faction or compensation for the same, in any manner 
' whatever. 

A second incapacity in a witness is for crimes, in 
f jEip,Di5.wi. ^hich case it has been adjudged that a witness so dis* 

qualified, shall not be a sufficient witness within the sta* 
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tute of CharleS} consequently he U not bo within onr own- 
statute. 

For where there were three witnesses* who regularly i,^^ 
had attested the will, but one of them was a person who M^k^S!£^*S!d!^ 
had been convicted of petty larceny, and whipped, the s wui. is. 
court held him to be an incompetent witness^ as being 
infamous both by the crime and punishment, and the will 
was set aside for the want of three credible witnesses, 

VII. Of the proof of the execution by the witnesses. 

The execution of the will may be proved by one 
witness. , ^»^ ^°- w- P- s«* 

For one witness may not only prove the executing of 
the will by the testator, and his- own subscribing it in the cites Longford ▼. 
presence of the testator ; but likewise that the other wit- jRij^""*^^' 
nesses subscribed it in the presence of the testator, which, 
is », complete execution of the will. 

And though in this case one of the witnesses to the 
wiU would not sweat* that be saw the testator seal and citesDayreUr.GUm. 

cOck 

publish the wilL C. J. Holt was of opimoa-that the will skinn. 413. 
might be well proved notwithstanding, by proving such 
witness's ^and, and that he set it to the will as a witness, 
for otherwise it would be in the power of a third person 
to defeat the will which he had attested* 

But the testimony of all the witnesses is required 

, . , , J 3 Macs. Rep. S30. 

vrhere.it can be produced* 

As in this case the court observed, ^ that the legisla* 

Ihid. 

ture, in requiring three subscribing witnesses to a will, cbaieetaUr.Lin. 
did not contemplate the mere signing of their names. 
An idiot might do this : the witnesses are placed round 
the testator to ascertain and judge of his capacity, and 
the heir has a right to insist on the testimony of all the 
three witnesses to be given to the jury ; they must, there- 
fore, all be produced, if living and under the power of 
the court. If it be impossible to procure any one of 
them» the court will proceed without him ex neceasitate 
rfi. But where no such impossibility appears> the not 
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Lowe V- Jolliffe, 

1 BL Refi. 364. 
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chardson, 

3 Mass. Rep. 330. 
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producing of him may lead to a presumption that his. 
testimony, if produced, would be un&vourable to the 
probate of the wilL At any rate the rule is too impor- 
tant and too explicit to be dispensed with on light 
grounds.*' And they refused to examine the two wit- 
nesses produced. 

So if the witness swears ag^nst his own attestation, 
as that the testator did not regularly execute his will, yet 
this shall not be sufficient to invalidate it, for the contra- 
ry testimony shall be admitted, on which the jury shall 
decide. 

For where the three subscribing witnesses to the tes- 
tator's will, and the two surviving ones to a codicil made 
four years after the will, all swore that the testator at the 
time of making his will and codicil was utterly incapable 
of transacting any business, and a dozen servants of the 
testator swore to the same effect ; to encounter this evi- 
dence, the counsel for the devisee examined several of 
the nobility and principal gentry of Worcester, who fre- 
quently and familiarly conversed with Mr. JolUffcy the tes- 
tator, during the whole period, and some on the day 
whereon the will was made, and also two eminent phy- 
sicians, who occasionally attended him, and also the at- 
torney who drew the will, all of whom strongly deposed 
to the entire sanity, and more than common intellectual 
vigour of the devisor. On this evidence, though. in di- 
rect contradiction to the testimony of the subscribing 
witnesses, the jury found a verdict in favour of the will. 

In this case the sanity of the testator being denied, an 
issue was made to the jury. On the trial the court per- 
mitted the subscribing witnesses to the will to be in- 
quired of generally as to the judgment they formed of 
the soundness of the testator's mind at the time of exe- 
cuting the will ; observing that the law placed them 
around the testator to try, judg^ and determine whether 
he is comfioa to execute it. But other witnesses were 
allowed to testify to the appearance of the testator, and 
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to any particular (acts, from which the state of his mind 
might be inferred, but not to testify merely their opinion 
or judgment, (f) 

But in this case, where the appellants relied on the ^^1^^^.^^^^^^ p 
testimony of two or three witnesses, who were of opinion * ****• **^ **• 
that the testator was much broken, and very forgetful 
about the time the wilt was made ; and they testified par- 
ticularly to several slight instances of a want of recollec- 
tion ; but all the subscribing witnesses were very posi- 
tive that, at the Ume of executing the will, the testator 
was of sound mind ; Parsons, C. J. in summing up the 
cause, informed the jury that it was the opinion of the 
whole court, that the evidence given by the appellants 
to invalidate the will, deserved but little consideration : 
that the question was confined to the sanity of the testa- 
tor at the time of making the will, which seemed to be . 
fully established by those, whose duty it was to be satis- 

(3) In Phelps v. Hartwell, et al. 1 Mass. Rep. 71. The counsel for 
the appellant oflTered to prove a declaration of one of the appellees, 
in which he had expressed his opinion that the testator at the time 
of making his will was not of sound mind. Dana, C. J. Strong and 
Thacher, Justices, were against admitting the evidence oflered. 
They said, that the question before the jury was, whether the 
testator was of sound disposing mind and memory, or not, at the 
time of making the instrument, purporting to be his will ; that this 
question is to be determined by facts and circumstances which 
took place at the time— -the evidence now oifered is of a bare 
opinion, said to be expressed by one of the appellees, an opinion 
not delivered under oath, grounded on we know not what, nor caa 
the jury inquire or know whether there was reasonable ground 
for such opinion, this surely cannot be pertinent evidence. Sedg- 
wick, J. said, if the appellee, who is stated to have n^ade the de- 
claration, were solely interested in establishing the will, he should 
be in favour of admitting the evidence offered, because he thought 
that evidence of opinions formed at the time, might be fairly pre- 
sumed to be among the best means of informing the jury as to the 
real state of the testator's mind ; but as the other appellee is in- 
terested in the establishment of the will, it would not be proper to 
admit the evidence offered. 
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fied of the facty before they ftubscribed the instrumenti 
and the jury found accordingly. 

So where on a trial at bar on a devise, it was sworn by 
citi?HudSL^'s'Gaae. two of the witnesses, that the devisor bad not published 
'^ " the will, for that another person had guided his band, 

and the testator made his mark, but said nothing, nor 
was capable of saying any thing. In contradiction to 
this evidence, it was proved, that the testator had made 
two former wills to the same effect as the present will, 
ttid' that he died of a consumption, and continued sensi- 
ble and conversed to his death ; on this evidence a Ter- 
dict was found to establish the will, it not being probable 
that a person who was sensible after the making of his 
will, would suffer his hand to be guided to sign that which 
he disapproved, and yet say nothing. 
^^.^ But it seems now that a witness should not be allowed 

Cites 4 Burr. M34. ^^ attest against his own signing, for where he was ad- 
mitted and a verdict found against the will, seemingly 
on the ground of the evidence given against the will) by 
the witness to it, the court granted'* new trial. 

VIII. Of the publication and republication of a wilL 
The publication of a will, is an essential part of it, 

lSwif.Sy»t.UC.4l9. "^ r J 

though the law has prescribed no particular inode. 
Our statute does not expressly require publication^ but 

Per Sedg^wick, J. »n , , , , , , , 

swett et ai v. Board- it ought at Icast to appear that the person knew he was 

man, 

i Maw. Rep. 262. executing his will, and that he communicated that fact 

to those who were called to attest the same as witnesses; 
and^his is necessary to prevent imposition, from the 
situation in which persons frequently are at the time of 
executing these instruments. 

A will, if not actually obliterated and destroyed, may, 

iSwif.syst.L.c.4i9. jjthough rcvokcd, be revived by a subsequent republican 

tion : for being an ambulatory instrument, deriving it^ 
efficacy from the intent of the testator, it may be rescind- 
ed, suspended, enlarged, or contracted, as to its operation 
at the pleasure of the testator. At common law very 
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slight words effect a republication, it being an act pecu- 
liar favoured. Therefore any act done by the testator 
subsequent to the revocation) by which he demonstrated 
an intent that the will should stand, amounted to a repub- 
lication. 

A codicil, though not annexed to the will, is a repub- jyn^ 
lication, it clearly relates to the subject matter of the will, 
thereby plainly evincing, that the testator contemplated 
that, as his will at the time of making the codicil. 

The effect of a new publication of a will is, that all jj^^ ^^ 
which the words of the will embrace at the time when 
the new publication is made, shall pass thereby ; and the 
terms and words of the will, shall be construed to speak 
with regard to the property the testator is possessed of, 
and the persons named therein at the date of the repub- 
lication, just 'the same as if he had had such additional 
property, or such persons had been in being, at the time 
of making his will, the conclusions from that fact, being 
that the testator so intended. The next consideration, 
therefore, upon a will so republished, is what the worcis 
•f the will at the time of republication import, for they 
will operate to their full extent, at that time, just the 
same as if the testator had then made a new will. 

IX. Of express revocations, or cancelling of wills. 
No devise in writing:, of lands, tenements and heredi- 

° Stat. 17?^, c 24, •. 2. 

laments, or any clause thereof shall be revocable, other- 
-wise than by some other will or codicil in writing, or 
•ther writing declaring the same, or by burning, cancel- 
ling, tearing or obliterating the same by the testator him- 
self, or in his presence, and by his direction and consent ; 
but all devises and bequests of lands and tenements, shall 
remain and continue in full force until the same be burnt^ 
cancelled, torn or obliterated by the testator, or by his di- 
rection, in manner aforesaid, or unless the same be alter- 
ed by some other will or codicU, or other writing of the 

VOL. IV* 15 
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devisoi*) signed in the presence of three or tnore wit- 
nessesi declaring such alteration. (4) 

This provision in our statute is also copied from the 

2 E^. Dip. 800. 

ciies cowp. 5S. Statute of frauds, 29 Car. 2. before mentioned, under 

which statute it has been decided, that the mere act of 
cancelling a will is no revocation, it must be done animo 
revocandij and any act done with intention to cancel, shall 
operate to effect it. 

Therefore where a testator took a will which he had 

IWd. cites ^ 

sBi. Rep. 1043. made, part he tore and threw it on the fire, intending to 

destroy it, but it fell off*, and was saved without hb know- 
ledge ; it was adjudged to be a sufficient cancelling of the 
will. 

No will can operate to cancel a former good and valid 
Will, unless the latter will be executed with all good and 
legal solemnities. 

Therefore where a will was well made, and after- 
ibid.wi. wards testator made another will, whereby he declared 

Cites P. IntOMt 843. 

all former wills null and void, but this last was not duly 
executed, it was adjudged not to revoke the first will, 
which was good, for a good will cannot be revoked by a 
void one. 

So where testator made his will of real and personal 
Masim V. Umbivy, estatcs, and made two duplicates of it| one of which he 



Ibid. 



((uot. 4 Burr. 2315. 



(4) In Avery et al. v. Pixly, 4 Mass. Rep. 462, the court observ- 
ed, that tlie statute of 1783, c. 24, which is our statute of wills, re- 
quires that a will of lands should be in writing, signed by the tes- 
tator, or by some person in his presence and by his direction i and 
that a seal was not required ; that it was, however, usual to annex 
a seal, and as a will might be revoked, not only by a subsequent 
will or codicil, or by burning or cancelling the same, but also by its 
being torn or obliterated by the testator, or by his direction, in his 
presence ; it might happen that the testator might tear off the seal, 
which he might consider as an essendal part of the execution, with 
the express design thereby to revoke the will. Upon this point, 
however, they would reserve their opinion, until they heard tiio 
evidence. But the appellants failing in their proof, no opinion was 
expressly given. 
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Icept in his own hands, and the other he delivered to Xun- 
breyj the defendant. Before his death, he altered, in 
many respects, the duplicate in his own possession, and 
greatly obliterated it, and began to write over a new will, 
but be never finished it, nor did he ever apply to Limbrey 
to get back his duplicate. It was adjudged, that the 
second will being imperfect was no revocation of the first, 
and testator did not mean to die intestate. 

Neither shall a good will be revoked by any subse- _. 
quent one, unless it appears iii what manner and in what 
points the revocation was made. 

For where, on a special verdict, the jury found, thatj^^ ^^.^^ 
the testator had by will devised the premises in question Jf^jj^^^^'^^^***- 
to the plaintiff, and that he afterwards made another will, 
properly attested, different from the former, but in what 
points they did not know. It was adjudged that this 
should not be deemed such & revocation as should take 
away the title of the plaintiff, which ^he had under the 
good will, but that it should be deemed valid and sub* 
sisting. 

But though a will has been revoked by a subsequent 
one, but not destroyed, if the subsequent will is after* 
wards cancelled, the first will shall be thereby restored. 

Testator having made a will in favour of the defen- ^.^ . 

" - Ihid. cites 

dant, six years after made another will also in favour of oJCSeifv^GiaiiCT, 
the defendant. After testator's death both wills were * ®""' ^'^^ 
found in his desk, but the second will was cancelled ; It 
was resolved that the first will was not revoked, for the 
second will being cancelled, it was as if it never had ex- 
isted, and testator's intention appeared by both wills to 
be that defendant should take. And besides the statute 
of frauds declaring that where a former will is revoked 
by a subsequent one, that the subsequent one should be 
a good one, and properly attested, and the second one 
here being a nullity, could not operate to revoke the 
first, which not being cancelled, must, therefore, stand. 
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_.^ But where the first will is of itself cancelled, and also 

revoked by a subsequent will, if this latter will ia after'* 
wards cancelled, yet it does not set up the first. 

* 

For where testator having made his will in two dupU^ 

Ibid, eitei 

BarttnuiMw t. gu- catcs, delivered one to a friend to keep for him, and kept 

belt, 

c«wp.49. ihg Other himself, he afterwards made another will^ dif- 

ferent from the former, and revoking all former wills, 
and at the same time tore off his name and seal from the 
former will, and cancelled it. Before his death he sent 
for an attorney to make a third will for him, but was 
senseless before he arrived. After his death the first and 
second wills were found together, and both were can- 
celled, but the duplicate of the first, which he had taken 
from the person with whom he had left it, was found 
among his papers uncancelled. It was resolved, 1st. that 
the cancelling of the copy in the testator's own posses- 
sion cancelled the duplicate in the possession of the per- 
son to whom he had intrusted it ; and 2dly, that the first 
will, being itself cancelled, was not set up again, by the 
cancelling of the second. 
«^j -A* .. *A.nd a will may be revoked by an act, which is incom- 

3Atk.73* plete and void in law, if the testator's intention appears 

sufiiciently that it was so, to revoke the will, as by a 
feoffment without livery, &c. J 

.^.^ . So where testator made his will, duly executed, and 

SAdL Tsf*'*^ devised away all his real and personal estate to his brother, 

and he afterwards made a deed poll, by which he gave all 
to his wife, though this deed was void, as a man cannot 
make a grant or conveyance to his wife, in his life-time, 
yet the chancellor, (lord Hardwicke,) held that it amount- 
ed to a revocation, but as it could not operate as a grant, 
that the person must be deemed to have died intestate. 

. By statute it is enacted, that no will in writing, con- 
cerning any goods, chattels, or personal estate, shall be 
repealed, nor shall any clause or bequest therein be al- 
tered or changed by any words or will, by word of mouih 
only, except the same be in the life*timp ef the testator 
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committed to writini^ and read to the testator, and allow- 

« 

ed by him, in the presence of three credible witnesses at 

the least : Provided always^ that any soldier being in ac* 

tual military service, or any mariner or seaman being at 

sea, may dispose of his moveables, wages, and other per- i 

sonal estate^ as he might have done before the making 

of the act. 

X. Of implied revocations. 

The first of this description is marriage and the birth j^ ^^ 
of a child ; for these have been decided to amount to a re- ^"^' ^* 
Yocation of a 'will made before the marriage had taken 
place. 
. But these events shall only be deemed a revocation ._ . 

' Ibid, cires 

where the whole of the estate has been disposed of by ^"s- ^* 
the testator, and the children are left without a provision. 
And where such presumption does arise, yet may parol 

Ibid, eitet 

evidence be admitted to rebut the .presumption* and shew L.Hardw.mP«rMnis 

* "^ V. Freeman, 

that testator did not intend lo revoke the former devise. * ^**** ^®* 

A will whi^h is revoked by such implication may never- 

» 

theless be republished by a subsequent instrument) pro- 
perly attested, referring to it. 

If a testator has a legal estate, devises it by will, and , ^ j^. ^^ 
afterwards suffers a recovery of it, this shall be deemed 
a revocation : and it is the same if he executes any con- 
veyance of the same effect, and takes back a new estate. 
But if he only leases for years, or lives, or mortgages to / 

pay debts, these are only revocations pro tanto ; and the 
case is the same of an equitable estate. 

But if a man having an equitable estate devises it, and 
afterwards, by legal conveyance, takes the legal estate, it 
is no revocation : but where he obtains the legal estate, 
under different terms and conditions, it is a revocation : 
as where being seized in fee of the equitable > estate, he 
by fine and recovery took the legal estate, but subject to 
uses, to be declared by him and his wife. 
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So if a perion devitet a lease for Ufe^ of which he is 
seized^ and he afterward purchase the reverBioiiy this ia 
a revocation pro tantoy and it goes to the heir. 



ma. 
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XI. Of nuncupative wilis. 

By statute it is enacted, that no nuncupative will shall 
he goody where the estate thereby bequeathed shall ex« 
ceed the value ofjtfty fiotimU^ that is not proved by the 
oath of three witnesses (at the least,) that were present 
at the making thereof; nor unless it be proved that the | 

testator, at the time of pronouncing the same, did bid the | 
persons present, or some of them, to bear witness that 
such was his will, or to the same effect, nor unless such | 
nuncupative will were made in the time of the last sick* 
ness of the deceased, and in the house of his or her habita- 
tion or dwelling, or where he or she had been resident for 
the space of ten days or more, next before the making of 
such will ; except where such person was unexpectedly 
taken sick, being from home, and died before he or she 
returned to the place of his or her habitation. 

The ^me statute has further enacted, that no letters 
testamentary, or probate of any nuncupative will, shall 
pass the seal of any court of probate, till fourteen days 
(at the least) after the decease of the testator be fully ex^ 
pired, nor shall any nuncupative will be at any time ap- 
proved and allowed, unless process shall be first issued, 
to call in the widow and other person or persons princi- 
pally insterested, if resident within the government, to 
the end they may contest the same, if they please. 
wi.9,5. ^y ^^^ same statute it is further enacted, that after 

six months shall have passed after speaking any pretend- 
ed testamentary words, no testimony, shall be received 
to prove the same as a nuncupative will, unless the said 
words, or the substance thereof, were reduced to writing, 
within six days after the same testamentary words were 
spoken. 
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XIL Of the construction oNvills. 

In every question arising on the construction of a will, 8^-,rtdc j in 
it is alike dictated by justice, common sense, and the 2 whSLKepTw!*^**' 
rules of law, that the first inquiry shall be, what was the 
true intention of the testator ? And if that can be satisfac- 
torily discovered, the next is, can such intention be car- 
ried into effect, consistently with the rules of law F And 
if so,^uch. must be the decision. 

In the interpretation of a will, it is the duty of the p^^ ^rwm c. j iu 
court to give effect to all the words, without rejecting or ^^^i^^Sis. 
controling any of them, if it can be done by a reasonable 
construction, not inconsistent with the manifest intent of 
the teftator. 

If there*be a latter clause repugnant to a former, so 
that one must be rejected, the latter clause must prevail ; 
because it is the final determination of the testator ; un- 
less the intention of the testator, apparent from other 
parts of the will) leads to a diff*erent construction. 

A devise is favourably expounded, to pursue if possi- jbj^c,,^ 331 
ble the will of the devisor, who for want of advice or 
learning may have omitted the legal or proper phrases. 
And therefore, many times the law dispenses with the 
want of words in devises, that are absolutely requisite in 
all other instruments. Thus a fee may be conveyed 
without words of inheritance ; and an estate tail without 
words of procreation. 

By a will also an estate may pass by mere implication, 
without any express words to direct its course. As where 
a man devises lands to his heir at law, after (he death of 
his wife ; here though no estate is given to the wife in 
express terms, yet she shall have an estate for life by im- 
plication ; for the intent of the testator is clearly to post- 
pone the heir till after her death ; and, if she does not 
take it, nobody else can. 

And, in general, where any implications are allowed, ^ 
they must be such as are necessary (or at least highly 
probable) and not merely possible implications. 
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And herein there is no distinction between the rules 
of law and of equity ; for the will, being considered in 
the light of a limitation of uses^ is construed in each with 
equal favour and benignity} and expounded rather on its 
own 'Particular circumstances^ than by any general rules 
of common law. 

XIIL Of legacies. 

A legacy is a bequest, or gift, of goods and chaMs by 
testament ; and the person to whom it is given is styl- 
ed the legatee. 

This bequest transfers an inchoate property to the le* 
gatee ; but the legacy is not perfect without the assent 
of the executor : for if I have a general or fiecuniafy lega- 
cy of 100/. or a aftecific one of a piece of plate, I cannot 
in either case take it without the consent of the executor. 
For in him all the chattels are vested ; and it is his bu- 
siness, first of all, to set whether there is a sufficient fund 
left to pay the debts of the testator : the rule of equity 
being, that a man must be just^ before he is permitted to 
be gene'rous. 

And in case of a deficiency of assets, all the general 
legacies must abate proportionably, in order to pay the 
debts ; but a sfiecific legacy (of a piece of plate, a horse, 
or the like) is not to abate at all, or allow any thing 
by way of abatement, unless there be not sufficient with- 
out it. 

But in case of a sfiecific legacy, where the legatee ac- 
fi^Rep!'63^! ' ccpts a part of the legacy bequeathed, pursuant to an 

average or firo rata distribution of the property remain- 
ing in the hands of the executor, he has no further reme- 
dy for the part unpaid, until further estate is discovered. 

If the legatees have been paid their legacies, they are 
afterwards bound to refund a ratable part, in case debts 
come in, more than sufficient to exhaust the residuum. 
after the legacies paid. 
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Our own statute has enacted, that when any testator gjat.i783,ca4,«.M. 
in and by his last will and testament, hath given or shall 
give any chattels op real estate to any person or persons, 
and the same shall be taken in execution for the pay* 
xnent of the testator's debts, or shall be sold therefor as the 
law provides, in such case all the othei^ legatees, devisees, 
and heirs, shall refund their average or proportional part 
of such loss to such person or persons from whom the 
bequest shall be so taken away, and he or they shall and 
may maintain a suit or action at law to compel such con* 
tribution. 

At common law, if the legatee dies before the testator, , bi. com. sis. 
the legacy is a lost or lapsed legacy, and shall sink into 
the reHduum, 

But by^ statute, when any child, grand-child or other 
relation having a devise of personal estate or real estate, ^ ' *^ 
and such devisee shall die before the testator, leaving 
lineal descendants, such descendant shall take the estate, 
real or personal, in the same way and manner such devisee 
would have done in case he had survived the testator. 

If a contingent legacy be left to any one ; as when-h^ 2BI.C011L si3. 
attains, or if he attains, the age of twenty-one ; and he 
dies before that time, it is a lapsed legacy. 

But a legacy to one, to be fiaid when he attains the age 
of twenty-one years, is a vested legacy ; and an interest 
which commences in firaeaentiy although it be aohendum 
infututo : and if the legatee dies before that age, his rei 
presentatives shall receive it out of the testator's estate, 
at the same time that it would have become payable, in 
case the legatee had lived. 

A vested legacy does not carry interest, but from the 

_, ■ . t 1 J *u Per Pmwww, C. J. la 

time when it is payable. This is a general rule, and the oawes v.swan et ai. 

4 M i m « Rep* *«9» 

exception to it is in the case of a legacy bequeathed to a 
minor, whom the testator was under a moral obligation 
to support, and for whom no support was provided until 
the legacy was payable. 

Besides these formal legacies, contained in a «»«*^'*,Bi.c«>m.«4. 
Will and testament, there is also permitted another death- 
vox.. IV. 16 
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Ked disposition of property ; which is called a causa mortis. 
And that is, when a person, in his last sickness, appre- 
hending his dissolution near, delivers, or causes to be de- 
livered, to another, the possession of any personal goods, 
(under which have been included bonds, and bills drawn 
by the deceased, upon his banker) to keep in case of his 
decease. This gift, if the donor dies, needs not the as- 
sent of his e;&ecutor ; yet it shall not prevail against cre- 
ditors ; and is accompanied with this implied truf^, that, 
if the donor lives, the property thereof shall revert to 
himself, being only given in contemplation of death, or 
mortis causa. This method of donation might have sub- 
sisted in a state of natuix, being always accompanied with 
delivery of actual possession ; and so far differs from a 
testamentary disposition : but seems to have been banded 
to us from the civil lawyers, who themselves borrowed 
it from the Greeks. 

At common law no action lies to recover a legacy, or 

Per Pftrsoin, C. J. in *» , «• . rr.. i i* • 

i-arweii v. jacoiw, damages for the non-payment of it. The remedy of the 

legatee is either in the ecclesiastical court or in chancery. 
Having neither of these courts, by the provincial statute 
3 Wm, & Mar, c. 3. any certain legacy, or any residu- 
ary or uncertain legacy, reduced to a certainty by the 
executor's account^ may be sued for and recovered at the 
common law. By statute of 1783^ c. 24, s. 17, in which 
this part of the provincial statute is revised, it is enacted 
in general terms, that any person having a legacy given 
him may sue for and recover the same at common law. 
In consequence of these statute provisions, legacies 
have always been recovered by actions at law, in which 
the legatee shews the bequest, the probate of the will, 
the official capacity of the defendant, and his reception 
of assets making him liable to pay, of which the probate 
records ai^e evidence ; whence an action has accrued by 
law to the legatee tQ demand and have the legacy of the 
defendant, and that he, after notice and demandj has re-* 
fused to pay ; to the damage of the defendant. 
A direction in the will to the executor, to support the 
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• 

testator's aged father in sickness and in health, is a lega- y^^^H ^. Jacobs, 
cy, fop which an action lies against the executor. ^ **'•*• *®*^' * 

This bequest could be enforced by a bill in chancery ; 
but having no chancery here, damages are given at law, iu.d. 
to be paid out of the estate of the testator, sufficient to 
compensate the legatee, for the non-execution of the 
trust of supporting and maintaining him. 

XIV. Of the right of such children, whom the testator 
has neglected in his will, to a portion of the testator's 
estate ; and herein of posthumous children. 

By statute 1783, c.v24, s. 8, any child or children, or 
their legal representatives, in case of their death, not 
having a legacy given him, her or them in the will of 
their father or mother, shall have a proportion of the 
estate of their parents assigned unto him, her or them, 
as though such parent had died intestate ; provided such- 
child, children or grand-children have not Jiad an equal 
proportion of the deceased's estate bestowed on him, her 
or them, in the deceased's life. * 

And by s. 7, of the same statute, when any child shall 
happen to be born 'after the death of the father, without 
having any provision made in his will, every such post- 
humous child shall have right and interest in the estate 
of his or her father, in like manner as if the father had 
died intestate, and the same shall be assigned to him or 
her accordingly : and in every such case, the judge of 
probate shall issue his warrant, as in case of intestate 
estates, to assign to such posthumous child a share in his 
or her father's estate, equal to what he would have in- 
herited if his or her father had died intestate, and the 
same shall be taken from the devisees and legatees who 
own the estate, by virtue of such will. 

* If a child is named in his parent's will, although he has no 
legacy given him, he is not entitled to a distributive share of the 
testator's estate, by virtue of the statute of 1783, c. 24. 

Church V. Crocker, 3 Mass. Rep. 17. 

See also 1 Mass. Rep. 146, and 2 Mass. Rep. 57Q^ 
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WITNESSES. 

>. Of suminoning witnesses in civil causes ; and their 
liability for neglecting to obey such summons. 

3. In what cases and under what restrictions} a justice 
of the peace may summon witnesses in criminal prose- 
cutions. 

I. Of summoning witnesses in civil causes ; and their 
liability for neglecting to obey such summons. 

By statute 1783, c. 42, s. 5, each justice of the peace 
may grant subpoenas for witnesses in all civil actions and 
causes pending before the supreme judicial court, court 
of common pleas, court of sessions^ and before himself, 
or any other justice, and in all civil acdons and causes 
pending before arbitrators or referees. 

So by statute 1784, c. 28, the clerk of each town re- 
spectively, within this commonwealth, as well as the 
clerks of the several courts are respectively empowered 
to grant summonses for witnesses, in civil causes. 

And, by the last mentioned statute, s. 6, if any person 
or persons, who shall be served with lawful process or 
summons to testify, depose, or give evidence concerning 
any cause or matter depending in any court, or before any 
justice of the peace, and having tendered unto him or them 
such reasonable sum or sums of money for his or their 
costs and charges, as, having regard to the distance of the 
places, is necessary to be allowed in that behalf, do not 
appear according to the tenor or process of the summons, 
having no reasonable let or impediment to the contrary; 
then the person so making default, shall be liable to the 



— ' ■ 



WITNESSES. 1321 

action of the aggrieved party for all damages by him sus- 
tained by such default ; and the court or justice of the 
peace shall have power, by attachment, to bring such 
contemptuous witness into court, or before him, and to 
fine him, at discretion, not exceeding six fiounda^ and 
shall, order him to pay the cost of such attachment. 

II. In what cases and under what restrictions, a justice 
of the peace may summon witnesses in criminal pro- 
secutions. 

By statute 1791, c. 53, s. 6, no justice of the peace 
shall have power to issue summonses for witnesses to 
appear at any court, or before any justice of the peacei 
except on complaint brought before himself, to give evi- 
dence in behalf of the commonwealth, upon any criminal 
suit, unless it be by request of the attorney general or 
person acting as state's' attorney in the county where 
such justice dwells : and no witness summoned without 
such request, shall be allowed any pay for his travel or 
attendance. 

And when any justice of the peace shall issue any 
summons at the request of the party prosecuted, it shall 
, be so expressed in the summons, and the witness shall 
therein be required to give evidence upon condition, 
such person prosecuted pays him his legal fees, but not* 
otherwise. 

Note. — ^It has been usual hitherto, to pray for writs of prolec- 
tion, where a witness has been in danger of an arrest But in the 
case of M*Neil, 3 Mass. Rep. 288, tlie court said, aueh writ was 
unnecessary i and further, "If a juror or any other person, whose 
duty brings him to court, whether as a party or a witness, is ar- 
rested while attending the court, or in going or returning, the 
court, upon motion, will take order for his discharge. A writ of 
protection will not protect one who is not lawfully entitled to it, 
and is of no other use to one who is so entitled, but ts prima Jacnt 
evidence to the officer, who is about to arrest him." 
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WORK-HOUSES. 

1. Or the erection of work*hoases by any one town , 
and the choice and general power of the overseers 
thereof. 

2. Of the erection of work-houses by any number of 
towns ; and the choice and general power of the over- 
seers thereof. 

3. Of the times and places for holding stated meetings 
of the overseers; and of the power of the overseers 
thereat. 

4. Of the power of the overseers to make orders and 
by-laws ; and to make allowance to masters and assistants 
to work-houses. 

5. How the yearly stipend, to masters and assistants, 
shall be paid. 

6. Of the persons liable to be committed to, and em- 
ployed in, work-houses. 

' 7. Of the power of overseers to commit to the work- 
houses, persons thus liable ; and herein of the discharge 
of such persons. 

8. Persons, thus committed, to be kept diligently em- 
ployed ; and to be punished for disorderly behaviour. 

9. Provison for the furniture of work-houses ; and the 
materials for carrying on the work therein. 

10. Accountability of the master for such materials, 
and the earnings of the labourers. 

1 1 . How the earnings of the labourers are to be ap- 
plied. 

12. How controversies between the master and the 
overseers may be determined. 
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]?3. Of the discontinuance of work-houses. 
14. Of exceptions in favour of the work-houses in 
Boston and Salem. 

I. Of the erection of work-houses by any one town ; . ' 
and the choice and general power of the overseers 
thereof. 

By statute^ it is enacted, that when any town in this stAt.i78t,c3o. 1. 1, 
commonwealth, shall see meet to erect or provide a 
house, for the employment of idle persons, who neglect 
and refuse to exercise any lawful calling or business to 
support themselves and families, and the poor and indi- 
gent that want means to employ themselves, such town 
is fully authorized and empowered thus to do ; and the 
towns aforesaid, as well as those who have already erect- 
ed such houses, are empowered, at their annual meeting 
for the choice of town officers, to choose three, five, se- 
ven, or more overseers of the said house, who shall have 
the inspection and government thereof, with full power 
of appointing a master, and needful assistants, for the 
more inimediate care and oversight of the persons receiv- 
ed into, or employed in the said house. 

Which overseers, once in every month, and at other *jy^ 
times, as occasion shall require, shall assemble together 
for the purpose of determining the most eligible method 
of discharging the duties of their office : and at their stat- 
ed monthly meetings, shall have power to make needful 
orders and regulations for such house ; which orders shall 
be binding until the next public meeting of the inhabi- 
tants of such town, to whom such orders shall be pre- 
sented for approbation ;* and when by them approved, 
shall be obligatory, until revoked by the town. 

II. Of the erection of work-houses by any number of 
towns ; and the choice and general power of the over- 
seers thereof. 

By the same statute, it is further enacted, that when jj^ .. 3. 
^ny number of towns sfiall agree (at their joint charge. 
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and for their commoD benefit) to erect or provide a work- 
house^ for the employment of persons residing in such 
towns, that are indigent or idle, or to purchase land 
whereon to erect such house, or for the accommodation 
thereof, they shall be, and are vested with power and 
authority thus to do ; and the ordering and governing 
the same, making the necessary repairs thereof, appoint- 
ing the master and other assistants, and the power of re- 
moving him or them from their respective offices or 
trusts, for irregular behaviour, incapacity, or for other 
sufficient cause, shall be vested in overseers, to be from 
year to year specially chosen by the several towns, at 
their annual meeting for the choice of town officers, each 
town to choose three, unless all the towns engaged in the 
undertaking, shall agree upon a different number. 
And in case of the death of an overseer, or his removal 
lud. from the town for which he was appointed, the vacancy 

made thereby may be supplied by such town, at any 
other public meeting. 

And if any town concerned, shall neglect to choose 
such overseers, in such case the person or persons cho- 
sen in other towns may proceed in all affairs of the said 
house, any such neglect notwithstanding. 

III. Of the times and places for holding stated meet- 
ings of the overseers ;. and of the power of the over- 
seers thereat. 

By the same statute, it is further enacted, that there 
Ibid. g. 3. shall be stated quarterly meetings of all the oyerseersj 

on the first Tuesday of the months of January^ Afiril^ July 
smd October^ annually, to be held at the work-house, in 
order to inspect the managements and for directing the 
business thereof; and, besides those stated meetings, in- 
termediate ones, to be held at the work-house, may be 
called by the overseers of any town concerned ; due 
notice of the time and occasion thereof being given to 
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the rest, in such way and manner, as shall be agreed 
upon by the overseers, at any genei'al stated meeting. 

And the said overseers, when duly assembled, mayi,^^, 
ehoose a moderator, and at their first general meeting 
annually, after their appointment, they shall likewise 
choose a clerk, to enter and record all votes and orders 
that shall be made and passed by the overseers, who shall 
be sworn to the faithful discharge of his trust. 

IV. Of the power of the overseers to make orders and 
by-laws ; and to make allowance to masters and assistants 
to work-houses. 

« 

By the same statute it is further enacted, that the over- 

Ibid.s. 4. 

seers for the tnne being, at a general quarterly meeting, 
provided one.half, at the least, of the whole number chosen 
are present, shall have full power and authority to make 
all reasonable orders and by-laws, not repugnant to the 
laws of this commonwealth, for the q^ering and regu- 
lating the said house, and the affairs thereof*; which 
orders and by-laws shall continue and be in force until 
altered, annulled, or reversed by them or their successors 
in office ; and may likewise agree with the master or 
other assistants, and order meet allowance for their care 
and service ; and all other matters of less importance, re- 
lating to the said house, may be transacted at any other 
meeting duly notified, when only one third part of the 
overseers are present, subject, nevertheless, to be altered 
•r reversed at any general stated meeting. 

V. How the yearly stipend, to masters and assistants^ 
shall be paid. 

< By the same statute it is further enacted, that the 

' , Ibid. ■•5. 

yearly stipend or allowance to the master and assistants, 
over and above what is provided for by this act, for their 
care and trouble, together with the charge for keeping 
the house in repair, shall be paid by the several towns 
concerned, in proportion as they are taxed to the govern* 

TOL. IV. 17 
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ment, at the time the expense is incurred, or in such 
other proportion, as all the towns concerned shall agree 
upon : and if any town or towns, shall refuse or neglect to 
advance, or reimburse their respective proportions of such 
aHowance, or other charges before mentioned, after they 
shall have been stated aiid adjusted by the overseers, the 
same may be recovered of such delinquent town or towns, 
in any court proper to try the same, by action' to be brought 
by such person or persons, as the bverseers shall io 
writing appoint for that purpose. 

VI. Of persons liable to be committed to, and employ •» 
cd in, work*houses. 

By the same statute it is further enacted, that the per- 
sons who shall be liable to be sent unto, employed and 
governed in any work-house erected, or to be erected, by 
one or more towns, in pursuance of this act, are, all 
poor and indigent persons that are maintained by, or re- 
ceive alms from the town ; also all persons able of body 
to work, and not having estate or means otherwise to 
maintain themselves, who refuse or neglect so to doj live 
a dissolute, vagrant life, and exercise no ordinary calling 
or lawful business, sufficient to gain an honest livelihood, 
and all such as having some real estate, but not sufficient 
to qualify them to vo^e in town affairs, do neglect the 
due care and improvement thereof, and such as spend 
their time and property in public houses, to the neglect 
of their proper business ; or by otherwise mispending 
what they earn, to the impoverishment of themselves and 

"^^ their families, are likely to become chargeable to the 

> i town or to the commonwealth. 

VII. Of the pow-er of overseers to cominit to the 
-work-houses, persons thus liable ; and herein of the dis- 

* charge of such persons* 

.By the same statute it is further enacted, that any two 
or moce of the overseers, in any town already provided 
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vfiih such faousey or aoy two or more of the overseers; 
in any town that, either by themselves, or in conjunction 
-with other towns, shall erect a work-house, are autho- ^ 
rized, empowered and directed, to commit to such house^ 
by writing under the hands of the said overseers, to be 
employed and governed according to the rules and or- 
ders of the house, any person or persons, residing in 
such town, that are in this act declared liable to be sent 
thither. 

Provided, that no greater number of persons belonging 
to any town^ be received into the house, than such town's '^*'' 
proportion of the said house to be allotted them, can ac- 
commodate, when the receiving them will exclude or 
incommode such as belong to other towns ; and an 
order of commitment from two or more overseers, di- 
rected to a constable of the same town, shall, by such 
constable, be obeyed and executed. 

No town shall be chargeable for the relief or support 
of any person committed to the said house, who was not ^"^ ' *' ^^" 
sent thither by the overseers belonging to such town, 
nor shall any person, orderly committied to the said house, 
be discharged therefrom, but by the overseers who made 
the commitment, or by the overseers at a general or 
quarterly meeting, or otherwise by the court of com mon 
pleas in. the same county, upon application to them made 
for that purpose. 

VIII. Persons, thus committed) to be kept diligently 
employed ; and to be punished for disorderly behaviour. 

By the same statute it is further enacted, that every 
person thus committed, if fit and able to work, shall be ''*'*^' '' ^^* 
kept diliigently employed in labour, during his or her 
continuance there r and in case the person so committed, ^ 

shall be idle, and not perform such reasonable task or 
stint, as shall be assigned ; or shall be stubborn and dis<^ 
order] y^ they shall be punished according to the orders 
that shall be mado for ruling, governing and punishing 
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the persons there commited, not repugnant to the lavs 
of the government* 

So by the same statute^ ii^hen any foreigner or other 
person^ not a legal inhabitant of any town within this com- 
monwealth, shall become idle or indigent, it shall be the 
duty of the overseers of the town in which such person 
resides, or any two of them, to commit such idle or in- 
digent person to the work-house belonging to the same 
town, or in which such town is interested^ and the per- 
son or persons so committed, shall be under the care of 
the keeper of such house, and be employed, if capable 
of labour, in the same way and manner, as is before di- 
rected, and shall be subject to the same rules and regu- 
lations as others committed to said house. 

And such overseers shall keep- a fair account of the 
charge of supporting such idle or indigent persons from 
time to time, and shall exhibit the same, once in every 
year at the least, to the general court, for allowance and 
payment, deducting therefrom, the amount of such per- 
son's earnings. 

IX. Provision for the furniture of work-houses ; and 
the materials for carrying on the work therein. 

The same statute has further enacted, that if any town 
shall refuse or neglect to provide its proportion of the 
needful furniture for such house, or the materials, im- 
plements or other necessary apparatus for carrying on 
the work there to be performed, according to their agree- 
ment, or as shall be directed by the overseers, such town 
shall be deprived of the privilege of sending any person 
thither, nntil they shall comply with such agreement or 
direction. ^ • 

The same statute has further enacted, that besides the 
aforesaid proportion of materials and other things to be 
found by the towns concerned, each town may likewise 
provide 6uch*other materials and tools for work, as the 
overseers for such town shall determine} any person by 
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them committed to the said house can be emplojred about, 
more advantageously. 

X. Accountability of the master for such materials, and 
the earnings of the labourers. 

By the same statute it is further enacted, that the 
master of the house shall receive such materials and 
tooid, and keep them separate and apart from those sent 
from any other town, and shall be accountable to the 
overseers of each town concerned, as well for the prime 
cost as for all profits and earnings, that shall be made by 
the labour of those, belonging to such town, under his 
care, and shall keep a register of the names of the per- 
sons committed to such work-house, and^of the towns to 
which they respectively belong,^ with the time of their 
being received into, and discharged therefrom, and of 
their earnings, that the same may appear to any of the 
overseers whenever they shall incline to inspect them. 



XI. How the earnings of the labourers are to be ap- 
plied. ^ 

By the same statute it is further enacted, that one 
third part of the profits or earnings of the work, done 
by the persons detained in such house, shall be to the 
master, for, and towards Ifis support, over and above 
such further«ahnual stipend as the overseers may allow 

him. 

And the prime stock, together with the other two 
thirds of the profits, shall be disposed of by the overseers 
of the respective towns, to whom it belongs, either. to 
the maste]>4oward8 his services, or for the support of the 
families of the persons there^detained, if any such they 
have^ or otherwise for the use of such town, as occasion 
shall require. 
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^,^ ^ By the same statute it is further enacted^ that all con- 

IMd. «, ft. ^ 

troversies between the master or keeper of such house, 

and the overseers of any town, touching his accounts or 

other affairs whatever, respecting the work-house, may 

be determined by the overseers of the house, at a general 

or quarterly meeting.' 

XIII. Of the discontinuance of work-houses. 

ji^j ,, ,3 The same statute has further enacted, that any work- 

house erected or provided as aforesaid, may be discon* 
tinned or applied to any other use, whenever the town or 
towns concerned, shall find their circumstances require 
it, and shall agree thus to do. 

XIV. Of exceptions in favour of the work-houses in 
Boston and Salem. 

jj^ The same statute has further enacted, that nothing 

therein contained, shall be understood to abridge the 
town of Boston^ or the overseers of the poor thereof, of 
any privilege or power respecting a work-house, granted 
unto them, by a law^assed in the year 1735 ; but the 
same law, entitled ^< An act for employing and providing 
for the poor of the town of Boston,** and every clause 
thereof, is thereby established, ratified and confirmed. 

So nothing therein contained shall be so construed, as 
to abridge the town of Salem, or the overseas of the poor 
thereof, of any privilege or power granted unto them, by 
an act passed the 26th day o{ January, 1773, entitled " An 
act for employing and providing for the poor of the town 
of Salem, and for the better regulating the work -house in 
said town ;'* but the same and all other acts relative to 
work-houses theretofore erected in any particular town, 
and every clause of such acts, are thereby established^ 
ratified and confirmed. 
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TITLE CLIV. 

WRIT DE HOMINE REPLEGIANDO. 

_ ■ 

1. In what cases this writ will lie. 

2 . In what cases this writ must be brought at the su- 
preme court. 

3. In what cases this writ must be brought at the com- 
mon pleas. 

4. Of the recognizance or bond required of the plaintiff. 

5. Of the return of elongation by the sheriff; and here- 
in of the wyt of withernam. 

6. Under what conditions any person may appear for 
the plaintiff without special power. 

7. Of the judgment, damages, and costs. 

I. In what cases this writ will lie. 

By statute it is enacted, that every person within this g^^^ ^.^ ^ ,, ^ j 
commonwealth, who shall be imprisoned, confined, or 
held in duress, shall be entitled, as of right, to the writ 
de honnne refilegiando^ and to be thereby delivered ; un- 
less, while the writ of habeas corpus is suspended by the 
legislature, he shall stand committed by the supreme 
executive power of the state, as dangerous to the publie 
safety, or by the same, or by some subordinate authority 
of the government, for treason, the death of man, counter- 
feiting the common currency, house-burning, burglary, 
robbery, or some other offence, for which, if he is con- 
victed, he may suffer death or banishment, or unless he 
is held in execution upon judgment of debt, forfeiture, 
withernam, or by distress for taxes^ or under sentence, 
after conviction, for fine, costs, or in punishment.(l) 

(1) This writ will not lie by the putative father of a bastard 
child, to recover such child from the custody of its mother, after 
a marriage of the parties and divorce. 

Wright V. Wri|;ht, 2 Mass. Rep. 109. 
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II. In what cases this writ must be brought at the su- 
preme court. 

The same statute has further enacted, that if the plsdn- 
tiff stands committed for any crime not before in the act 
mentioned, or for any other offence, whereof if he is con- 
victed, he may not have sentence of death or banishment 
thereof passed upon him, he shall haye his writ from the 
clerk of the supreme judicial court, to be there holden. 

III. In what cases this writ must be brought at the 
common pleas. 

If the plaintiff is held by any person without due order 
of law, he shall have his writ from the clerk of the court 
of common pleas of the county wherein he is held re- 
turnable, fourteen days at the least from the day of the 
date. 

In the case of Williams v. Blunt, it appeared that the 
plaintiff was committed to the county prison by a warrant 
from a justice of the peace. The action wsls originally 
brought at the court of common pleas, and afterwards 
carried by appeal to the supreme judicial court, but this 
last court dismissed the action on the ground that they 
had no appellate jurisdiction. In this case, the defendant 
having been committed by order of law, the action ought 
to have been brought immediately to the supreme court. 

IV. Of the recognizance or bond required of the plain- 
tiff. 

Where the plaintiff is delivered by a writ, returnable 
into the supreme judicial court, having been committed 
for any offence, and from which commitment he is re- 
plevisable, he ^all, before he is delivered, recognize be- 
fore the sheriff of the county, in person, with sufHcien^ 
surety or sureties, in a reasonable sum, for his appearance 
at the same court, to answer, abide, and perform the 
order and sentence of the same; which recognizance 
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shall be returned into court by the sheriff; and when the 
plaintiff shall be delivered by a writ returnable into the 
court of common pleas, he shall, before his deliverance, 
give bond to the use of the defendant, with sufficient 
surety or sureties, at the discretion of the sheriff, to ap- 
pear at the court to which the writ is returnable, and 
there to prosecute his replevin against the defendant, to 
have his body there ready to be re-delivered, as the court 
shall order, and to pay all damages and costs that may be 
awarded against him ; and the sheriff shall be answerable, 
if the sureties shall prove insufficient, unless they are 
such as the defendant agrees to. 

V. Of the return 6f elongation by the sheriff; and 
herein of the writ of withernam. / 

If the sheriff shall return upon the writ de homine re- 

Ibid.8.4. 

fiiegiando, issumg from the court of common pleas, that 
the defendant hath eloined the plaintiff's body, so that 
he cannot deliver him', then the plaintiff shall, on motion 
to the court, have a cafiiaa in iinthernam to take the de- 
fendant's body, and to keep the same until he shall pro- 
duce the plaintiff, to be delivered according to the com- 
mandment of the original writ. 

Provided nevertheless.^ that if the defendant shall give ^^ 
full and sufficient bail for his appearance at the court 
whereunto the writ is returnable, then and there to tra- 
verse the return of the sheriff, upon the writ de homine 
refilegiando, that the sheriff shall take such bail ; or if the 
defendant cannot procure such bail, and is thereupon 
committed by the sheriff, he may nevertheless at the 
next term, (and not afterwards,) be allowed to traverse 
the sheriff's return of elongation, or to plead any matter 
of justification, in the same manner, as he might have 
done to the original replevin. 

And if the jury shall not find that he is guilty of eloin- 
ing the plaintiff as set forth in the return, or if they find 
that the justification is supported, the defend^t shall be 
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t 

• 

allowed his cosU against the plaintiff^ but if the defen* 
dant will not traverse the return) and put himself upon 
the country ; or if, upon traversing the same, he shall be 
found guilty of the elongation of the plaintiff; or if, upon 
pleading a justification, he shall not support the same, 
then the court shall order him into the custody of the 
^ sheriff, and shall issue an alias writ of withernam to hold 
him, until he shall produce the body of the plaintiff, or 
until he can prove that the plaintiff is dead ; which fact 
may be tried at any term of the same eourt, and in the 
same county, by a jury, upon the information, and at the 
expense of the defendant. 

VI. Under what conditions any person may appear for 
the plaintiff without special power. 

In any stage of the proceedings upon process pursuant 
to the act, any person shall be permitted to appear for 
the plaintiff, who will stipulate as the court shall direct 
for the payment of all costs and damages that may be 
awarded against the plaintiff, although he can produce 
no special power for that purpose. 

VII. Of the judgment, damages, and costs. 

If the plantiff shall not prosecute, or in prosecuting, 
shall be unable to support his replevin, then the defen- 
dant shall recover his reasonable costs. 

And if it shall be found upon the trial, that the plainti£P 
is the ward or infant of the defendant^ or that he the said 
defendant is entitled to the service of the plaintiff, or that 
the defendant is bail for the plaintiff, then the defendant 
^hall have judgment against the plaintiff for a re-delivery 
, of his body, and for such damages as the jury shall assess 
against the plaintiff, with reasonable costs. 
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T^o T No. L 

Sumeyor^a Complaint to a yuttice of the Peace. 

TO A. B. one of the justices of the peace for the county of S. 
compUuns C. D. of R.in the same county [addition] and one bf the Fi>nn of the tiirve^. 
surveyors of highways in the said town of R. for the year duly J^JSI^P*"*"* *** * 

appointed and sworn, that P. D. of R. aforesaid [addition] a per- 
son by law liable to work on the highways (or S. D. a son or ser- 
vant, or ward, as the case may be) within the limits assigned the 
complainant, in the same town, was assessed days (or with his 
cart, team, &c. as the casen^ay be) and was duly notified to attend, 
and work out the same on tlie day or days pf yet the 

said P. D. did not appear and work in person, nor did he send a 
sufficient substitute in his stead, but made default therein, where- 
by he hath forfeited, and ought to pay to the complainant tlie sum 
of one moiety to the use of the said town of R. to be expend- 

ed on the high-ways and town-ways therein, as the selectmen there- 
of shall direct, and the other moiety to the use of the complainant : 
wherefore he prays that the said P. t). may be cited to appear, at 
a short day, to shew cause (if any he has) wherefore a waijant of 
distress ought not to issue, to levy the said forfeitures, upon the 
{^ods and estate of the said P. D. and in want thereof on his body, 
-with reasonable costs, &c. CD.' 

N**. II. No.n. 

Warrant of Distress by the justice against tie Respondent in the afore* 

said Complaint, 



ss. 



^sl^ ^ '^* sheriff of the county of S, or his deputy ^ or constable of 

' the tomn of R» in said county^ Greeting. Fonaofthe wArnmt. 

WHEREAS P. D. of R. aforesaid [addition] on the day 

ef did not appear before me, A. B. Esq. one of the Jus- 

tices of the Peace for the county of S. to answer the complaint of 
C» D. of said R. [addition] and one of the surveyors of high-ways 
for said town, for the year for not working on the high-ways 

and townways, in said town, as he was assigned by the said C. D. 
"who requested a warrant of distress to issue, for tlie su|n of 
Shillings, incurred by his neglect in that behalf, and for his costs, 
agreeably to the statute in that case made and provided, although 
duly summoned for that purpose (or appearing before me, A. B. 
Xsq. one of the justices of the peace for the county of S. to answer 
to the complaint of C. D. of said R. [addition] and one of the sur- 
veyors of high- ways in said town for the year for not working, 
in person, or with his team and cart, &c. on the high-ways and 
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town- ways in said town, as he was assigned by the said C. D. did 
not shew sufficient cause, wherefore a warrant of distress should 
not issue for the sum of abiUinga^ incurred by his neglect in 

that behalf, and for costs, agreeably to the statute in that case 
made and provided) and judgment was thereupon rendered, that 
a warrant of distress should issue, for thiilinggf being the for- 

feiture thus incurred, one moiety thereof to the use of the town of 
R. to be expended on the high-ways and town-ways therein, as 
the selectmen thereof shall order, and the other moiety for the use 
of the said C. D. and cost taxed at which judgment is now 

in full force. You are therefore, in the name of the commonwealth 
of MtuaacbuaettSf hereby commanded, that you cause to be paid 
and satisfied in money, to the said C. D. by distress and sale of the 
goods and chattels of the said P. D. the aforesaid sums, amount- 
ing in the whole to and one ibilling and iix pence more for this 
precept, together with your own legal fees (returning the overplus 
to the said P. D. if any there be) and for want of goods and chat- 
tels of the said P. D. to be by him shewn unto you, or found in your 
precinct, sufficient to levy the sums aforesaid, you are to take the 
body of the said P. D. and him commit to the common gaol of the 
said county of S. and the keeper thereof is directed to detain him 
there until he pay the sums aforesaid, with your legal fees, or he be 
therefrom discharged by order of law: Hereof fail not, and make 
due return of this precept, with your doings thereon, unto myself, 
within forty days next coming. Given under my hand and seal at 
K. aforesaid, this day of Anno Domini, 17 

A. B. Justice of the Peace. 
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ASSESSOBS. 
An Act in addition to the several Laws regulating Election*. 

M3K it enatCed by the Senate and Hotige ij/* Refireienla- 
tivet in General Court aaaembietl, and by the autkotily qf 
the tame, That the assistant assessors in any town where- 
in such officers are, or may by law be chosen, bhall, be- 
fore entering on the duties of their respective oflicesi be 
Bworn to the faithful discharge thereof; and shall have 
the same powers, and they are hereby required to per- 
fecm the same duties in their several wardsi in collect- 
ing and making lists of ail such inhabitants as are quali- 
fied to vote in any election) and also of all rateable polls, 
as assessors are by law required to do and perform. 
[This act passed March 6. 1810.] 



An act repealing the first section of »n act entitled, "an let respect- 
ing tlie offices and duties of the attorney-general, a nlicilor- gene- 
ral, and county attinneys." 

Be it enacted. by the Senate and House of ReftreMRta' 
(ivet in General Court aaiembled, and by the authority of 
the tame, That the first section of an act entitled " an act 
respecting the offices and duties of the Attorney-General, 
Solicitor-General and county Attorneys," passed on the 
twentieth day of June, in the year of our Lord one thou- 
sand eight hundred and seven, be and the same is here- 
]if repealed. 

[This act pasted June 20, 1S09.] 



^-" -^' M 



COMMON PLEAS. 



PelJliom,»li 
PlcM. 



Sect. 1. B» «' enacted by the Senate and Houie ^ 
' Refireaentative* in General Court atMmblrd, and by the 
authority ^fthe tame, That from and after the pasuing of 
this act, the act entitled, " an act in addition to an act, 
entitled an act establishing Courts of General Sessions 
of (he Peace," passed the third day of July, in the year 
of our Lord] Kcventeen hundred and eighty two, and also 
an " act to explain and amend the laws respecting Courts 
of General Sessioni of the Peace," be, and the; hereby 
are repealed. 

Sect. 3. Be it further enacted, That from and after 
the passing of this act, the Courts of Common Fleas, 
within this Commonwealth, in their respective counties, 
shall have, exercise and perform all the powers, authori- 
ties and duties, which before and until the passing of this 
act, the respective Courts of Sessions within the sevent 
counties in this Commonwealth, have by law had, exer- 
cised and performed. 

Sect. 3. Be it further enacted. That all petitions, re- 
1,. cognizances, warrants, orders, certiGcates, reports tod 
" processes, made to, pending ill, taken for, or continued, 
or returnable to, the Courts of Sessions in the several 
counties in this Commonwealth, shall be returnable to, 
entered, have day, be proceeded in, and determined b^ 
the respectire Courts of Common Pleas, within and for J 
the same counties, at the term thereof, which shall be I 
next holden after passing this act ; and that all petiiions, | 
recognizances, warrants, orders, reports and processeSi 
which shall hereafter lie made or taken, shall he 
and taken to the Courts of Common Pleas, within ihe 
respective counties, at the term thereof, which shall b( 
next holden after passing this act, in the same ntsnnd' 
as they would have been made or taken to the said Couri 
of Sessions, if this act had not been made. 

[This SCI passed June 19, 1S09.] 



Be it enacted by the Senate and Houte of BefirtW'n 

I litiea in General Court attembUd, and by the authoril'in 

the tame. That whenever there sh»l] be a vacancy in ^m 

Court of Common Pleas by death, resignation, or otiierj 
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vise, or whenever any of the justices of said courts shall 
be unavoidably detained from attending at any term or 
part of a term thereoff the said courts may be holden and 
all the business thereof transacted by two of the justices 
of such court. And whenever any justice of said courts 
shall be legally disqualified from acting in any cause or 
matter pending therein, the same may be heard, tried, 
acted upon and determined by the other two justices of 
said court. 

[This act passed March 6, 1810.] 



COSTS. 

An Act liftiiting the time of payment of costs allowed in criminal 
prosecutions, and for other purposes. 

Sect. 1. Be it enacted by the Senate and House of Re- „ 

^ ... ^^ ^ .^. r, I .. .. Time of the payment 

presentativea in General CoUrt aeaemoledj and by the autho-- of costs limited. 
rity of the same^ That all sums taxed or allowed, or which 
may hereafter be taxed or allowed, and all other charges 
which have ariseUf or may arise, in any criminal prose- 
cution before the Supreme Judicial Court, or any Court 
of Common Pleas, and which by law are chargeable to 
the commonwealth or county, shall be claimed and de- 
manded by the person or persons who are or may be 
entitled to receive the same, of the county treasurer, with- 
in two years next after the passing of this act* or within 
three years next after the same were or may be taxed or 
allowed} and not afterwards. And all persons not claim- 
ing or demanding such allowances within the time above 
.limited shall be forever afterwards debarred therefrom. 
And it shall be the duty of every county treasurer, in his 
general account, required by law to be exhibited to the 
Governor and Council on the first Monday of June annu- 
ally, to credit the Commonwealth with all such sums, 
aliowed by the Supreme Court, remaining in the county 
treasury not claimed or demanded within the time above 
mentioned ; and also for all sums taxed in any bill of 
cost on a criminal prosecution, for the fees of the Attor- 
ney General or Solicitor General, when no other person 
is entitled thereto* and the amount of such sums shall be 
deducted from the county treasurer's account against the 
Commonwealth ; and every county treasurer shall ac- 
''"^^ count with his county for all sums received out of the 

^ ^ treasury of the Commonwealth for jury fees, and for jai- 

r 0^' lor's charges for the maintenance of prisoners. 

. a«^^' Sect. 2. Be it further enacted^ That from and after c^„„ty treasurer. 

•anc! the passing of this act^ no person shall be eligible as 
' of 
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county treasurer, who holds the office of Attorney Gene- 
ral or Solicitor General, or who is empowered to act as 
attorney for the commonwealth wi\hin the county, nor 
any person holding the office of justice of the' Court of 
Common Pleas, clerk of the said court, or sheriff. 
[This act passed March 3, 1810.J 



DIVORCE. 

An act in addition to an act entitled << an act regulating marriage 

and divorce." 

- r 

Whereas by an act, entitled << an act for regulat- 
ing marriage and divorce," passed in the year of our 
Lord, one thousand seven hundred and eighty-six, no 
provision is made for a woman divorced for the cause of 
adultery, committed by her husband, excepting dower to 
be assigned to her in the lands of the husband, which 

provision is in many cases inadequate For remedy 

whereof: 

BE it enacted by the Senate and House of Rffiresentativesy 
in General Court asaembied^ and by the authority of the sanu. 
That when any woman shall hereafter be divorced from 
the bond of matrimony, for the cause of adultery com- 
mitted by the husband, in addition to her dower, as in the 
said act is provided* and" to the real estate which her hus- 
band held in her right, the Court, by whom such divorce 
may be decreed, shall have power to assign to her, for 
her own use, all the personal estate which the husband 
hath received by reason of the marriage, or such part 
thereof, as shall be just and reasonable under all the cir- 
cumstances of the case, and of the family of the parties* 
or a sum of money equal in value to the whole of the 
said personal estate ; or to so much thereof, as the Court 
may judge proper should be so assigned to her. But if 
the personal estate, or money which the Court are by 
this act authorized to assign to the woman, so divorced, to- 
gether with her dower in her husband's real estate, should 
be insufficient for her reasonable and comfortable support, 
then the Court may allow her reasonable alimony out of 
her husband's estate, so long as she shall remain unmar- 
ried ; in the same manner as alimony may be allowed to 
a woman divorced from bed and board, for the cause 
of extreme cruelty in the husband : regard to be had in 
making such allowance,* to the character, circumstances 
and property of the husband, and the character and situa- 
tion of the wife. 

[This act passed March 7, 1 806.] 



ADDENDA. ms 

ELECTIONS. 

An Act repealing an act, entitled, An act for regulating Towns, 
setting forth their power, and for the choice of Town Officers, and 
. for repealing all laws heretofore made for that purpose. 

JlSe U enacted by the Senate and House of Refiresenta" 
tives in General Court asaembledy and by the authority qf the ^* tep«»»e* 
same^ That an act, entitled " An act in addition to an act| 
entitled An act for regulating Towns, setting forth their 
power, and for the choice of town officers, and for repeal- 
ing all laws heretofore made for that purpose," passed 
on the nineteenth day of June, in the year of our Lord 
one thousand eight hundred and nine^ be, and the same 
is hereby repealed. 

[This act passed Feb. 6, 1810.] 



ENGINES AND ENGINE MEN. 

An act to empower the several Towns in this Commonwealth to 
to excuse such of their Inhabitants as are Engine men from serv- 
ing as Jurors in any Court within this Commonwealth. 

JcSe it enacted by the Senate and House of Refiresenta* 
tivesy in General Court assembled^ and by the authority of the 
samey That all persons legally attached to any Engine^ with- 
in this Common wealth, be and they hereby are excused 
from being chosen or drawn to serve as Jurors in any 
Court within this Commonwealth, in all cases where the 
town, to which such Engine men belong, shall at a legal 
meeting; of its inhabitants, by vote declare the expediency 
of exQuaing such persons from serving as Jurors. 
[This act passed Nov. 17, 1808.] 



ESCAPE. 

An act in addition to an act, entitled ** An act for the providing and 

regulating of Prisons." 

B E it enacted by the Senate and House of Representa" 
tiv€9^ in General Court assembled, and by the authority of the Sre^te1'ndv;d^i** 
same^ That all boundaries of the gaol yards to the several 
gaolsf heretofore determined and assigned by the Court 
of General Sessions of the Peace, in the several counties 
in this Commonwealth, shall be, and hereby are render- 
ed legal and valid to all intents and purposes, and no 
person* having given bond conditioned, that from the 
time of executing such bondj he will continue a true prr- 
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soner in the custody of the gaoler, and within the limits 
•of the said prison, until he shall be lawfully discharged} 
without committing any manner of escape, shall be con- 
sidered as having committed any manner of escape in 
consequence of having entered into or upon- any private 
estate or property, or into any public building, or upon 
any public highway or town way lying within the limits 
of such gaol yard, assigned by any of the Courts afore- 
said : Provided that nothing herein shall be construed to 
affect the rights of any individuals owning real estate 
within such limits, nor to affect any suit wherein final 
judgment has been rendered by the Supreme Judicial 
Court. 

[This act passed March 4, 1809.] 



An act supplementary to tl^e act, for providing and regulating of 

Prisons. 

Sect. 1. xSe xV enacted by the Senate and Houae of Re^ 
Pikonentohavethe firesentativea in General Court aaaemdledj and by the aU" 
Kberty of the yud. thority of the aame^ THat any person confined in any pri- 
son, who hath given, or may hereafter give bond for the 
liberty of the yard, pursuant to the act, to which this is 
a supplement, may and shall be at liberty hereafter in 
the day time to pass over any highway, or into any houses, 
lands or tenements^ within the limits of the yard, as fixed 
and determined by the courts of sessions, and to abide 
and remain therein without being deemed to have com- 
mitted an escape, or forfeited any such bond ; Provided 
however^ that nothing herein contained shall be construed 
to authorize any trespass upon the property or possession 
of the owner, or tenant of any such houses, lands or tene- 
ments, or to affect any v action or suit now pending upon 
any sucb bond. 

Sect. 3. Be it jurther enacted^ That no action shall 
Ko action to be hereafter be maintained for the breach of any bond eiven 

brought for breach of * . • f i-l . r .l j r -j 

kond, except within or to be given, for liberty of the yard as aforesaid, un- 
less such action be brought within one year from and 
after such breach ; Provided^ that nothing herein conutin- 
ed shall affect any action or suit, now pending on such 
bond as aforesaid. 

[This act passed June 2o, 1809.] 
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GAOL AND GAOLER. 

[See Escape and Sliertff.] 
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HABEAS CORPUS. 

An act in addition to << An act directin^^ the process in Hebeas 

CJorpus.'* 

Whereas the Supreme Judicial Court in term time^ 
and any one or more of the Judges thereof in the vacation ^^**^*** 
time of said Court, are respectively authorized and requir- 
ed to award a writ of Habeas Corpus, but no authority is 
p;iven to any one Judge of said Court, to award that writ 
in term time, from which defect great inconvenience may 
arise. Therefore 

BE it enacted by the Senate and House qf Refireaentativea^ 
in General Court assembledy and by the authority qfthe aame^ i^ S?!riJ?f Sih 
That any one Judge of the Supreme Judicial Court in *>«* Corpus, 
term time, as well as in the vacation, shall be, and is here- 
by authorized and required, to award the writ of Habeas 
Corpus in due form of law, directed to the officer, or per- ^ 
son imprisoning or restraining the complainant, returnable 
forthwith to such Judge who ordered the same, or to any 
other Judge of said Court, in all cases, where by the Con- 
stitution and the law of the land, that writ ought to be 
awarded. 

[This act passed March 4| 1809.] 



INSURRECTIONS. 

An act in addition to an act, entitled ** An act for the more speedy 
and effectual suppression of tumults and insurrections in the Com- 
monwealth." 

Sect. 1. JlSb it enacted by the Senate and House qfRe- 
fireaentativea^ in General Court assembled^ and by the au- ^^^^^^^^^ 
thority oj the same^ That when any sheriff, or deputy 
sherifT, shall have any writ or other process, issued by 
competent authority of this commonwealth, to him di- 
rected, to be served and executed, and when any surveyor 
or other person, shall be ordered or empowered of the 
Supreme Judicial Court, or any Court of Common Pleas, 
to survey any land, and such sheriff or deputy sheriff, or 
surveyor, or other person, shall be obstructed, or inter- 
rupted in the performance of the duty or service requir- 
ed or enjoined by such order or precept, or shall appre- 
hend that such order or precept cannot be obeyed or exe- 
cuted without endangering his personal safety, such 
sheriff, deputy sheriff, surveyor or other person, lawfully 
acting in obedience to any such process, or order of the 
courts aforesaid) may apply to any Justice of the Supreme 
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judicial Courts or to any two or more Judges of the 
Court of Common Pleas, in any county, and represent to 
such Justice or Judges the danger which is apprehend- 
ed ; and if such Justice or Judges shall be of opinion that 
such representation is well founded, he or they shall re- 
quire of the commanding officer of any Brigade or Re- 
giment, within the division of militia wherein such danger 
is apprehended, to detach, at the expense of the com- 
monwealth, a sufficient number of the militia, to be spe- 
cified in the order of such Justice or Judges, under the 
command of proper officers, to protect such sheriff, de- 
puty sheriiT, surveyor, or other person, in performance 
of his duty or duties, pursuant to the command contain- 
ed in any such writ, precept, process, or order of court ; 
and the part of the militia so detached, shall be armed 
and equipped, for actual service, according to law ; and 
it shall be their duty to protect the aforesaid persons 
in the proper performance of their duties, as aforesaid ; 
and to repel, by force, any attempt to obstruct the same ; 
and also to seize, take and arrest, any person or persons 
who shall forcibly resist or oppose any officer, or suveyor, 
in the discharge of the duties aforesaid, or who shall aid 
or abet therein *, and the persons so arrested, shall be 
brought before some justice of the Peace, within and for 
the county in which the offence may be committed, for 
examination ; and it being made to appear to such justice, 
that the person or persons so brought before him, were 
concerned or engaged in opposing such officer, or sur- 
veyor, or their assistants, or in aiding or abetting those 
concerned therein, it shall be the 'duty of such justice, 
and he is hereby authorized and required to recognize 
such person or persons, as well as all necessary witnesses, 
to appear before the justices of the Supreme Judicial 
Court next to be holden within and for the county in 
which the offence shall have been committed; and in 
case of the neglect of such person or persons to find good 
and sufficient sureties, for their appearance at said court, 
the said justice shall make out his mittimus and commit 
them to prison ; and on conviction of any person of either 
of the offences aforesaid, he shall be fined in a sum not 
exceeding one thousand dollars, be imprisoned for a term 
not exceeding one year, and find sureties to keep the 
peace and be of good behaviour for a term not exceeding 
three years, any and all of them at the discretion of the 
court wherein such offender shall be tried ; and the jus- 
tices of the Supreme Judicial Court, may, and they are 
hereby authorized, to order such convicts to be confined 
in the gaol of any county within this commonwealth, any 
law, custom or usage to the contrary notwithstanding. 
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Sect. 2. Be it further enacted^ That if any person or 
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persons shall disguise himself, or themselves in the like- themsdveslSabie ^ 
ness of Indians, or in any other manner with intention to |jjj^^n»entandpc- 
obstruct the execution of the laws of tliis Commonwealth, 
or shall disguise himself^ or themselves, with intention 
to intimidate, or inturrupt any sheriff, deputy sheriff, sur- 
veyor, or other person, in the legal performance of duties, 
or exercise of rights, under the constitution or laws of 
this commonwealth, such person or persons, so disguised, 
shall be liable to indictment in the Supreme Judicial 
Court ; and every person who shall be convicted of such 
offence, shall be fined in a sum not less than twenty dol- 
lars nor exceeding five hutidred dollars ; and shall be im- 
prisoned in the common gaol of the county in which the 
trial may be had, for a term of time not exceeding one 
year, and shall be required to find surety for his or their 
good behaviour, for the term of one year, after the expi- 
ration of his or their imprisonment. 

Sect. 3. Be it further enacted, That if any command- 
ing officer of a brigade or regiment, shall refuse, or wil- 
fully neglect to execute any orders which he may receive 
as aforesaid, to detach the militia under his command, or 
if any officer detached, shall refuse to march according 
to the orders which he may receive, for the support of 
the civil authority aforesaid, he shall be tried by a court 
martial, and shall be liable to indictment in the Supreme 
Judicial Court ; and on conviction, shall be fined in a sum 
not less than three hundred dollars, nor exceeding one 
thousand dollars. 

Sect, 4. Be it further enacted, That if any non-com- soWiers refuisng to 
missiohed officer or private, shall refuse to march, or per- ya«h naWetoinw 
form the duty required of him by" his superior officer or 
officers, in pursuance of this act, such non-commissoned 
officer or private, shall be liable to indictment ; and shall, 
on conviction, in the court of Common Pleas, or Supreme 
Judicial Court, be fined in a sum not exceeding three 
hundred dollars, nor less than twenty dollars ;^and if any 
such person or persons, of the last mentioned description, 
shall desert from the service^ on which he or they may 
6e employed in pursuance of this act, such person or per- 
sons shall be fined as aforesaid, on conviction as afore- 
said, and in addition to such punishment, shall be impri- 
soned not exceeding one year, nor less than thirty days. 

Sect. 5. Be it further enacted. That this act shall be in when to take effm. 
force from and after the first day of June next. 
[This act passed March 6, 18 19*] 
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LIMITATION OF ACTIONS. 

An act for the limitation of certain real actions, and for the equita- 
ble settlement of certain eUums arising in real actions. 

Sect. 1. xSb iV enacted by the Senate and House of Re* 
Claims limited. ^ireaentotives, in General Court aaaemkled^ and by the au- 
thority of the same^ That from and after the first day of 
January, which will be in the year of our Lord one thou- 
sand eight hundred and twelve^ no person shall sue, or 
maintain any writ of right) or make any prescription, title 
or claim to any lands, tenements or hereditaments, or to 
any rents, annuities, or portions issuing therefrom, upon 
the possession or seizin of his or their ancestor or pre- 
decessor, beyond the term of forty years, next before the 
test of the sarhe writ. 

Skct. 2. Be it further enacted^ by the authority aforesaid^ 
must hn^bcen heU That from and after said first day of January, that no per- 
a certain liioe. jqj, gi,all sue, have. Or maintain any writ of entry upon 

disseizin done to any of his ancestors, or predecessors, 
or any action possessory upon the possession, of any of 
his ancestors or predecessors, for any lands, tenements 
or hereditaments, .unless the ancestor or predecessor) un- 
der whom the demandant shall claim, shall have been 
. seized, or possessed of the lands, tenements or heredita- 
ments, demanded within thirty years next before the test 
of the same writ, or bringing such action. 
Value ofettatet Sect. 3. Be it further enactedj by the authority afbreaaidt 

claimed may be at- That whcre any action has been, or may hereafter be 
**"**'" ' commenced against any person, for the recovery of any 

lands or tenements, which such persons now hold by vir- 
tue of a possession and improvement, and which the te- 
nant or person, under whom he claims, has had in actual 
possession for the term of six years, or more, before the 
commencement of such action, the jury which tries the 
same, if they find a verdict for the demandant, shall (if 
the tenant request the same) also inquire, and by their 
verdict ascertain the increased value of the premises, at 
the time of trial, by virtue of the buildings and improve- 
ments made by such tenant, or those under whom he 
may claim t and (if the demandant shall require it) what 
would have been the value of the demanded premises, had 
no buildings or improvements been made by such tenant* 
or those under whom he may claim, and if during the 
term in which such vei-dict may be given, the demandant 
shall make his election on record, in open court, to aban- 
don the demanded premises to the tenant, at the price 
estimated by the jury as aforesaid, if the tenant shall not 
pay into the clerk's office of the said court, for the use 
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of the demandant, the sum with the interest thereof, s^^ writtoiwuemc0«e. 
which the demanded premises shall be estimated by the 
jury, within one year next after the verdict shall have 
been given, a writ of seizin shall issue in favour of the 
demandant for possession of the premises demanded with 
the improvements ; but if the demandant shall not so 
make his election on record as aforesaid, no writ of seizin 
or possession shall issue on a judgment founded on such 
verdict, unless the demandant shall within one year from 
the rendition thereof, have paid into the clerk's office of 
the same court, or to such other person, as the court may, 
on motion for that purpose appoint for the use of the 
tenant, or the person or persons justly entitled thereto, 
such sum with the interest thereof as the jury shall have 
assessed for buildings or improvements as aforesaid, and 
a new action for the recovery of the same premises shajl 
not be sustained in any court, unless the demandant shall 
first have paid to the tenant, all such costs as,weuld have 
been taxed for him, had he prevailed in the first suit, and 
in case the demandant shall abandon the premises afore- 
said, and the tenant shall pay into the clerk's office, the 
sum of money, at which they shall have been estimated 
as aforesaid, for the use of the demandant, the tenant and 
his heirs shall have a good title to the same premises, 
against the demandant and his heirs forever; but should 
the tenant or his heirs afterwards be evicted therefrom, 
by a higher or better title of any claimant or claimants, if 
he shall have duly notified the original demandant, to aid 
him in the defence of such suit, and actually admit him 
to aid accordingly, such tenant or his legal representa- 
tives shall be entitled to receive and recover back the 
same money, with the lawful interest thereof from him, 
her or them, who shall have had the use and benefit there- 
of, in an action for money had and received to the use of 
such tenant : Provided nevertheless^ that nothing herein . ^^ 
contained, shall extend to any action which is or may be 
commenced by any mortgagee, his heirs or assigns against 
mortgager, his heirs or assigns, nor to any action which 
may be instituted against any person who shall hereafter ^ 

enter upon any lands, without a license from the owners 
of the soil. 

Sect. 4. Be it further enacted^ That no tenant against 
whom judgment shall be rendered in any cgise, where the 
value of the buildings, and improvements has been ascer- 
tained as aforesaid, shall unnecessarily cut any wood, or 
take any timber from off the premises recovered against 
him, her, or them, or make any strip or waste thereof, 
and such tenant shall be liable to answer therefor in the 
same way and manner he would have been, had posses- 
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sion actually been delivered in execution of such judg- 
ment. 

Sect. 5. Be it further enacted^ That no person shall be 
allowed to sit upon a jur^r for the trial of any such action 
where the value of the buildings and improvements are 
to be ascertained, or the value of the premises to be es- 
timated by the verdict, were such person shall be interest- 
ed in a similar question, either as proprietor or occupant ; 
but the same shall be good cause of challenge to such 
juror, any law, usage or custom to the contrary notwithV 
standing. 

[This act passed March 2, 1808.] 
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PARISH AND PRECINCT. 

An act in a40i)Lion to an act, entitled " An act regulating Parishes, 
Preciocts, and the Officers thereof." 

v^HEREAs it has been the usage of many parishes 
in this commonwealth, to notify parish meetings by post- 
ing up warrants in public places within such parishes^ 
and doubts may arise with respect to the legality of such 
meetings : 

Sect, I. BE it therefore enacted by the Senate and House 
Xnhabitaiiti to notify o/* Be/iresentativesy in General Court assembled^ and by the 
i flw^/ionry oj the same^ That the inhabitants of each parish 

within this commonwealth, qualified to vote in parochial 
affairs, shall have power at any legal meeting, to agree 
upon the mode of notifying all future meetings of such 
parish. 

Sect. 3. jind be it further enacted^ That all parish 
meetings, which have heretofore been notified, or which 
shall hereafter be notified by posting up warrants in pub<* 
lie places, within the bounds of such parish or precinct^ 
where no other mode of notifying has been pr shall be 
agreed upon by such parish, shall be deemed to be legal 
meetings, and their votes and proceedings shall be good 
and valid : Provided such meetings, votes and proceed- 
ings, shall be conformable to law in all other respects : 
Provided aUo^ that nothing herein contained shall be con- 
strued to affect any suit or process instituted before the 
passing of this act. 

[This act passed Feb. 28, 1808.] 
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SESSIONS. 

[See Common Pleas.] 
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SHERIEF.» 



An act in addition to an act, defining the general powers and duties, 

and regulating the office of Sheriff. 

Sect. I. JBe it enacted by the Senate and House of Re^ 
firesentatives, in General Court aaaembled^ and by the aw-Sb^/^^ ****"** 
thority qfthe aame^ That in case of the death of the Sheriff 
of any county, any gaoler, by him specially appointed, 
• shall continue in the office of gaoler, and retain and have 
the custody, rule and charge of the gaol of which he had 
tbe custody, rule and charge, under such Sheriff, and of 
all prisoners within such gaol, or who may be afterwards 
committed to his custody, until a successor to such de- 
ceased Sheriff shall be appointed and qualified as the law 
directs ; or until the Governor, by and with the advice of 
the Council, shall remove such gaoler and appoint another 
person ; which removal and appointment, the Governor, 
by and with the advice of the Council, is hereby autho- 
rized to make. And the gaoler so appointed, shall give 
such bonds and in the same manner, as is required of a 
Sheriff, foV the faithful performance of the duties of his 
office ; and shall continue in office during the vacancy in 
the ofHce of Sheriff, 

Sect. 2. Be it further enacted, That the defaults orincaseofdttfiuiita, 
misfeasances in office, of any gaoler, or deputy-sheriff, 
after the death or resignation of any sheriff, by whom he 
was appointed, shall be adjudged a breach of the condi- 
tion of the bond eiven by such sheriff: Provided, hotU' 
ever, that this act shall not be construed to make any ' 

surety, in any such bond, which has heretofore been 
given by such sheriff, liable to any suit which could not 
heretofore be legally prosecuted against him. 

And, whereas, doubts have arisen respecting the au- 
thority and duty of deputy-sheriffs, to execute such pre- 
cepts as may be in their hands at the time of the accru- 
ing of a vacancy in the office of sheriff in certain cases :— - 
Therefore, 

Sect. 3. Be it further enacted. That in every case of a 
vacancy in the ofBce of sheriff in any county, by death, 
resignation, removal, or otherwise, every deputy-sheriff, 
in office under such sheriff, having any writ or precept in 
his hands, at the time of such vacancy, shall have the 
same authority, and shall be under the same obligatSIn 
to serve, execute, and return such writ or precept, as if 
such sheriff had continued in office. 

[This act passed Feb. 24, 1809.] 
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